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CAPITAL MANAGEMENT 


INFLATION CONTROL — OR POLITICS? 


HE Evils of Inflation and its causes 

are widely recognized. But, admin- 
istration statesmanship is sadly lacking 
and the leadership in the Congress has 
been equally remiss in protecting Amer- 
ica against its greatest enemy on the 
Home front. 

Each group is willing to combat infla- 
tion in every way possible—so long as it 
is other groups which bear the brunt of 
the burden. The controversy which has 
arisen in connection with the current tax 
bill has amply demonstrated the truth of 
this observation. Labor is for higher 
taxes—for all other groups. The U. S. 
Chamber of Commerce is for a sales tax 
—but against increases in other taxes. 
The National Association of Manufac- 
turers wants no tax increases. The Re- 
publican members of the House Ways 
and Means Committee are opposed to 
higher income taxes and corporation 
taxes as well as any other realistic tax 
program. The Treasury suggests a pro- 
gram falling with greatest impact upon 
the middle and upper income groups and 
corporations—the old squeeze play on 
“capitalists.” And so it goes. A com- 
bination of special interest, political tim- 
idity, expedience and dilly-dallying are 
playing into the hands of inflation forces. 
There are some excellent men in Con- 
gress—clearsighted and courageous— 
but they are not getting the support of 
public or politicians that they, and the 
country, urgently need. 


What are the facts? This year’s Fed- 
eral budget calls for expenditures of ap- 
proximately $106 billions, while tax col- 
lections are estimated at about $40 bil- 
lions; leaving a deficit of $66 billions. To 
meet this highly inflationary situation, 
the Treasury has requested slightly more 
than $10 billions in new taxes, only part 
of which would be collected in the cur- 
rent fiscal year. The House Ways and 
Means Committee, however, appears like- 
ly to recommend only one-fifth of this 
amount. In his testimony Secretary 
Morgenthau reported that four-fifths of 
the incomes of 1944 would go to those 
with net incomes of less than $5000. De- 
spite this recognition of the concentra- 
tion of income in the hands of this group, 
the tax program recommended called 
mainly for higher taxes upon corpora- 
tions and those in the upper income 
groups, while at the same time relieving 
some nine million persons paying the vic- 
tory tax from further payments and low- 
ering the net costs to millions of other 
taxpayers by means of post-war refunds 
of part of the taxes collected. 


As indicated in an accompanying edi- 
torial, corporations are already paying 
about two-thirds of their gross income in 
taxes. It is clear that not much more 
can be taken from the $7.7 billions (be- 
fore allowing for some reduction due to 
renegotiation) if post-war conversion is 
to be privately financed. In connection 
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with individual incomes, the following 
data prepared by the Treasury is of con- 
siderable interest. 
Yield at Net 
1944 current after 


income rates taxes 
(billions of dollars) 


Net income over $5000. 30 9 21 
Net income under $5000. 127 411 + # 116 


157 20 137 


From the above figures it is clear that 
the major portion of direct taxation is 
borne by those with incomes exceeding 
$5000. Since there were approximately 
2,400,000 returns in this category and 
after taxes they still retained $21 bil- 
lions, the average income per person is 
somewhat less than $9000. Even if all 
incomes after taxes were leveled to $5000 
and incomes continued at the current 
rates (an obviously ridiculous assump- 
tion) the additional yield to the Treasury 
would be less than $9 billions. This would 
be equalitarian economics with a ven- 
geance and even the most rabid exponents 
of income equalization have not yet sug- 
gested such a drastic leveling. While a 
small increase in taxes on this group may 
be required, therefore, it seems clear that 
any significant change would have a 
major adverse effect upon incentives to 
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produce, to save or to invest. As one 
executive has remarked “why kill your- 
self if you get nothing out of it.” And 
what we need, for war or peace, is pro- 
ductivity. 

Under these circumstances the bulk of 
new revenue must come from those with 
net incomes under $5000. It is the pres- 
sure of spending by these groups which 
is the core of the problem. If part of 
their income is not taken via the tax 
route, the real purchasing power of the 
dollar will be cut into substantially by 
rising prices, now or later. We cannot 
eat a nonexistent cake and have it too. 
Since it is spending that must be dis- 
couraged and, therefore, all groups must 
be reached, the sales tax is the major 
weapon remaining in the Treasury’s ar- 
senal to perform this task. A sales tax 
of 10% would yield about $5.5 to $6 bil- 
lions. By also retaining the special ex- 
cise taxes and increasing those on luxur- 
ies such as furs, the sales tax structure 
will have a degree of progressiveness 
since less essential items will be subject 
to a heavier combined sales tax than 
necessaries. In his budget message in 
January 1942 the President pointed out 
that a time would undoubtedly arrive 
when the sales tax would be required. 
That time is now. 


GOVERNMENT PLANTS AFTER THE WAR 


HE government is today the greatest 
plant-owner in the country, with 
25% of our productive industrial equip- 
ment. What is done with these facilities 
in the post-war period is of major con- 
cern to investors and private industry. 
Many of these plants andetools have only 
a war usefulness, but others are not only 
adaptable to peace uses but may be 
among the most efficient and economical 
producers of products for which there 
will be increasing public demands. In 
the field of light alloys, for example, the 
federal government is reported to own 
92% of magnesium and 60% of alum- 
inum manufacturing. 
Of one thing we can be certain: if 


jobs are not available in private indus- 
try, or are insufficient to occupy the 
permanent residents of a locality, there 
will be great pressure brought to bear 
on the government to continue operation 
of such properties. This would be the 
answer to the dream of many socialistic 
bureaucrats, and we may be sure they 
will not be averse to seeing that private 
industry and capital are hamstrung to 
such a degree that a “public demand” 
will arise for government in business. It 
is up to industrialists, therefore, to work 
out the means by which this collectivism 
can be made unnecessary—and up to 
every independent American voter and 
representative to see that private enter- 
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prise has the financial ability to assume 
the ownership or lease of those facilities 
which are economically justified. 


This is a three-part problem. First, 
there are the plants which can not be 
used for peacetime products and which 
have only limited use as stand-by equip- 
ment (e.g. smokeless powder). Obvious- 
ly, considerably more war goods will have 
to be supplied than in former peace 
times, but much of this part of the war 
plant will have to be sold for salvage. 

Secondly, there are the war plants or 
equipment which have peace use or adapt- 
ability and which are distinct entities. 
These include the great synthetic rubber 
plants. Here the problem is how to make 
it possible for private enterprises to pur- 
chase, or lease, them. While federal 
spokesmen are claiming that the wartime 
profits or accumulations of industry will 
be sufficient to provide for their switch- 
over to peace production, these figures, 
as indicative of final profits and ready 
cash, must not be taken without serious 
qualifications, (as is noted in another 
editorial). It is highly questionable 
whether sufficient funds are available to 
make possible outright purchase of gov- 
ernment-owned plants or equipment, and 
to meet the costs of relocation, new lay- 
out, ete. 

There is a third category of govern- 
ment-owned facilities which are _ inte- 
grated with pre-existing industrial oper- 
ations and equipment, and pose the most 
difficult problems of allocation, valuation 
and disposal. Many of such plants, like 
the completely independent units, will 
make desirable additions to our indus- 
trial structure if private business is in 
a position to acquire them, either through 
outright purchase, pay-as-you-go pur- 
chase or lease. Provision must be made 
immediately for the disposition of these 
facilities if the shift to peace goods is 
not to be seriously impeded. Upon an 
adequate solution of this problem may 
largely hinge the continuance of our in- 
dependent economic system. 

These modern facilities, and the tech- 
niques developed and applied during the 
war, should give us also a unique oppor- 
tunity for “slum clearance” in industry. 
If private industry can buy them, to re- 
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place obsolete facilities, or take advan- 
tage of better locations or methods, we 
will have more efficient production. Even 
where present locations are not suitable 
to peace use—or established communities 
would be disrupted by wholesale shut- 
downs—it may often be possible to pur- 
chase equipment for transfer to the de- 
sired location. Movement of adaptable 
war-built machinery would be much more 
in the public interest than dislocations 
of established communities. And wher- 
ever more effective plants can be substi- 
tuted for “slum” plants the results to 
corporation, consumer and labor would 
be substantial. 


It is not enough to say that, to the ex- 
tent that government plants may be use- 
ful in peacetime, investment money—pri- 
vate capital—will be forthcoming. Tax- 
es and other restrictions, penalties and. 
risks make it increasingly difficult for 
the investing classes to accumulate sav- 
ings, and increasingly unattractive for 
the average person to invest when it is 
a “heads the government wins, tails I 
lose” proposition. Renegotiation, along 
with deferred costs of maintenance, 
change-over, and still greater taxation of 
both corporate and individual incomes, 
can force us to go to government with 
hat in hand; and the dream of the par- 
lor-pink bureaucrat will come true. 


Lowering Exemption Means Small 
Yield From New Taxpayers 


With the growing pressure for revenue 
as the defense and war programs got under 
way, one procedure that was quickly ap- 
proved was to lower the exemptions, ac- 
cording to The Tax Review for October 
1942. The result of the successive changes 
in this direction was to add large numbers 
of new taxpayers, to collect a moderate 
amount of tax from this group, and to im- 
pose a substantial added burden on those 
already subject to the tax. 

For example, in 1941 the lowering of 
exemptions was estimated to produce $303,- 
000,000 of additional revenue of which 
$47,000,000 was to be paid by new tax- 
payers at the bottom. The preliminary 
estimate of the added revenue from the 
further reductions under the 1942 Act was 
$1.1 billion, of which new taxpayers were 
to contribute only about $100,000,000.” 





“BUSINESS” DEPOSITS AND 


accep have been many estimates 
made concerning the volume of liquid 
assets accumulated by corporations and 
individuals during the war. To ascertain 
the facts the Federal Reserve Board has 
made a special study to determine the 
ownership of $56 billions of deposits held 
by member banks as of July 31, 1943. 
The data collected showed that $39 bil- 
lions of these deposits are held by in- 
corporated and unincorporated business 
while individuals held only $14.3 billions. 
After examining these data, it was con- 
cluded: 


“With such a large volume of demand 
deposits held by all types of businesses, 
the uses made of such deposits in the 
future will depend more largely on busi- 
ness policies than on those of individuals. 
Even now, business in the aggregate may 
be approaching a position where its re- 
conversion and immediate post-war ex- 
pansion needs can be financed with a 
minimum of reliance on bank loans and 
other external financing.” 


The implications of this conclusion in 
terms of policy are highly significant. It 
is necessary, therefore, to examine the 
basic data to ascertain whether or not 
such conclusions are fully justified. Such 
an examination reveals that almost $12 
billions of the “business” funds were ac- 
counted for by the retail and wholesale 
trade, trust funds of banks and miscel- 
laneous financial institutions. It would 
be more appropriate to include such 
funds in the total for individuals. This 
conclusion is substantiated by a study of 
the distribution of deposits in terms of 
size of accounts since it shows that $6 
billions of the business holdings were in 
accounts of under $15 thousand while 
the category of between $15 and $100 
thousand included retail and wholesale 
trade deposits aggregating $3 billion and 
$1.3 billion for various financial activi- 
ties. After adjusting for these data it 
seems probable that individual holdings 
aggregated $20 to $25 billions rather 
than the $14 billions shown in the report. 

Although individual holdings of de- 
mand deposits are probably much less 
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POST-WAR RECONVERSION 


than those of “business,” there are other 
liquid assets held by the individual which 
make the combined total far in excess of 
that held by “business.” Not only do in- 
dividuals hold a minimum of $20 billions 
of demand deposits but in addition they 
hold most of the $19 billions in currency 
outstanding and $31 billions in savings, 
time and Postal Savings deposits. While 
no exact data are available, it seems 
probable that on the basis of the Federal 
Reserve Board report individual holdings 
of these types of liquid assets have in- 
creased some $15 billions since the end 
of 1941. (According to the U. S. Treas- 
ury the increase during this period has 
been about $19 billions.) Hence, while 
it may be true that the use of demand 
deposits will “depend more largely on 
business policies than on those of indivi- 
duals” if the aggregate available deposits 
and currency are taken into considera- 
tion, it seems probable that business 
policies will not play the dominant role 
ascribed to them by the Federal Reserve 
Board report. 


Moreover, reconversion is the problem 
mainly of “large corporations” rather 
than of “business.”’ Hence, it is the de- 
posits held by such companies rather than 
“business deposits” which will determine 
whether “post-war expansion needs can 
be financed by a minimum reliance on 
bank loans and external financing.” In 
addition, the Board has not indicated 
what part of these deposits represents 
funds set aside for tax payments. There 
seems to be little doubt that between un- 
used depreciation reserves, special re- 
serves and government bond holdings, 
“business” is accumulating substantial 
funds to finance post-war reconversion. 
But the Federal Reserve Board figures 
thus far reported give little evidence that 
adequate funds for that purpose have 
been accumulated. 


Showing the largest percentage increase 
for any month this year, new life insurance 
for September was 28.6 per cent more than 
for September of 1942. 





CAPITAL MANAGEMENT 


PROFITS AND WAGES — BEFORE AND AFTER TAXES 


66 ORPORATION profits before tax- 

es will be about two and one-half 
times as large this year as they were in 
the boom year of 1929. Profits after tax- 
es will be smaller this year than they 
were in 1929.” In this concise statement 
The Cleveland Trust Company in its cur- 
rent bulletin indicates the extent to 
which corporations are being taxed dur- 
ing the current conflict. Gross corporate 
profits this year are estimated at $23 bil- 
lion, about two-thirds of which will be 
paid in taxes. Any further increases in 
taxes must therefore come out of the $7.7 
billion retained after taxes. Since these 
profits are before contract renegotiation, 
both the gross and the net will probably 
be lower than indicated above. 


The manner in which increases in earn- 
ings are being absorbed by taxes is indi- 
cated by a Department of Commerce re- 
port showing that 90% of the increase 
in profits of manufacturing companies 
over 1942 went to the tax collector in the 
first half of 1943. Of the reported in- 
crease in net profits after taxes, about 
three-fourths was of non-manufacturing 
concerns—particularly railroads, trade 
and finance. 

While aggregate net profits after taxes 
are more than twice as large as in the 
five-year period before the war, it must 
be remembered that profits were then be- 
low “normal.” Moreover, the pre-war pe- 
riod followed such years as 1931 to 1933 
when corporations showed an aggregate 
net deficit and were forced to dig deeply 
into their reserves. It may also be noted 
that while net profits after taxes are 
slightly below 1929, the aggregate income 
of labor after payment of taxes appears 
to be about twice as large as in that year. 
Even after allowing for increases in the 
number of wage earners it is clear that 
they are much better off than in 1929, 
while capital, even before allowing for in- 
creased investments, is worse off. 


As compared with World War I, The 
Cleveland Trust Company observes: “We 
are doing a good deal better job of ad- 
ministering our federal taxation of corpo- 
rations in this war than we did in the 


last war. In 1917 and 1918 the corpora- 
tions contributed to war costs some 30% 
of their profits, but in 1942 and 1943 
their contribution will be 65% of their 
profits, and more than that in 1944.” 

It may be that we have been too suc- 
cessful in our program to prevent war 
profits. Corporations are faced with a 


post-war conversion program which will 
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be enormously expensive. Unless they 
are permitted to retain substantial earn- 
ings after taxes, they will not be able 
to meet this expenditure. Yet the suc- 
cess of this conversion program may de- 
termine the fate of the free enterprise 
system in this country. These facts must 
be kept in mind when Congress frames 
the new tax program. It was noted above 
that the current tax system is taking 
90% of the increase in gross profits. This 
is certainly insurance that “excessive 
war profits” are not being retained. Any 
efforts further to “tax the rich corpora- 
tions” will ultimately mean unemploy- 
ment for labor. 


Mexican Inflation 


A market-basket survey of retail prices 
of eighteen needed foodstuffs and of eight 
widely used articles of clothing as well as 
of low, medium and high rents, showed in- 
creases ranging from 11 to 29 per cent be- 
tween Jan. 1 and Aug. 15 as compared with 
December, 1942, prices. From Jan. 3, 1942, 
to August, 1943, salaries and wages rose 
on the average of 15 per cent as compared 
with 1941. 





HILE other businesses and indus- 

tries are appraising markets and 
products in the post-war era, trust banks 
and other institutional investors will 
have to study implications of the trends 
in income distribution and savings if they 
are to maintain, let alone broaden, their 
services and profitability. Department 
of Commerce and §S.E.C. surveys indicate 
private savings of about $35 billion for 
1943 alone. It is further estimated that 
there have been some $60 billion savings 
presently in liquid form of currency, bank 
deposits and war bonds, accumulated by 
individuals during the past three years. 
This is not only one side of the infla- 
tionary danger to the national economy, 
it is also a challenge to the institutions 
devoted to custody and investment of the 
people’s savings. To the extent they find 
the means of attracting them, they will 
be doing both themselves and the country 
a great service. 


What can the trust institutions do to 
attract a proper share of this vast sav- 
ings? True, the diffusion of these ‘‘ex- 
cess’ incomes makes the job of solicita- 
tion most difficult and most of their re- 
cipients have never thought of the corpo- 
rate fiduciary as having any service for 
their use. A great proportion are not of 
the group accustomed to saving or using 
investment facilities. 


But more and more those services de- 
signed only for the traditional well-to- 
do must be modified or go by the board. 
It may well be asked whether trustees 
can much longer await the building of 
even “thousandaire” estates for their 
business. Life insurance and trust com- 
panies have an advantage as against sav- 
ings banks in appealing to those whose 
definite objective is the creation of eco- 
nomic security—whether for themselves 
or their posterity. In these days every 
appealing objective of savings should be 
urged on the public, and those who take 
advantage of them will be relatively bet- 
ter off, whatever transpires. But old con- 
cepts of Wealth had better be revised if 
trust companies are to make headway. 
A vast share of accumulated wealth has 
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DWINDLING ARISTOCRACY OF SAVINGS 


been literally “shot away” and more will 
be as far as the naked eye can see. James 
Whitcomb Riley might today find his 
theme “The Passing of the Old Million- 
aire’”—for this war has forced us into 
an Accumulative economy, far removed 
from the Conservation economy in which 
trustees had their breeding. 


Surprisingly, there are yet a number 
of city trust institutions and officers who 
claim they can get along “alright” in the 
old alleys, that there will always be 
“enough” large estates (over $100,000 or 
more). But the record is not in their 
support. Tax statistics show that in only 
ten years (1931-1941) the number of re- 
turn on incomes over $100,000 was more 
than halved, and cut to less than one- 
third in aggregate. In fact, in spite of a 
great increase in national income, the 
classes above $25,000 have shown a de- 
cline, both in numbers and income total, 
for the ten years and for the year 1940- 
41. True, this is income, not estates, but 
we must bear in mind the continuing ef- 
fect of taxes which both split estates at 
transfer and cut away the greater pro- 
portion of the saveable part in the mak- 
ing. It is in the $5,000 to $40,000 in- 
come classes that trustees will have to 
find their forte. Another ten years at 
this rate and we will find only skeletons 
of the old aristocracy of savings and 
trusteeship. What is to be done to adapt 
trust services to the smaller means and 
to the accumulation of the moderate es- 
tates that taxation—and social philoso- 
phy—will allow in the near future? 


Canada’s Fifth War Loan 


The objective of the Fifth War Loan, 
launched on October 18th, is $1.2 billions 
which on a per capita basis is about equal 
to the $15 billion quota in our Third War 
Loan Drive in September. Securities are 
to be sold only to non-banking investors. 
Early reports indicated the drive was pro- 
gressing very satisfactorily. If the quota 
is attained, it will mean that the govern- 
ment will have little recourse to the banks 
to finance its deficit this year. 
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TERMINATION OF WAR CONTRACTS 


OST-WAR jobs and the handling of 

terminated contracts are closely re- 
lated. While the liquid assets of Amer- 
ican business have increased markedly 
as compared with the pre-war period, 
substantial amounts are tied up in inven- 
tories and goods in process. Upon the 
cessation of production of these items, 
these funds will become frozen. Any un- 
due delay in arranging the settlement of 
contracts will therefore mean that many 
companies will find themselves in an il- 
liquid position, thus impairing their 
capacity to maintain employment. 

The magnitude of the problem may be 
indicated by a comparison with the situa- 
tion at the end of World War I. At that 
time there were 32,000 war contracts ag- 
gregating $5 billions. 7,000 of these war 
contracts remained unsettled at the end 
of the first post-war year. But this was 
relatively a small problem as compared 
with that which will face us at the end 
of the current conflict. We now have 


about 100,000 prime contracts and sev- 
eral times as many sub-contracts with an 
aggregate value of from $60 to $75 bil- 
lions. With the best of will it is clear 
that satisfactory settlements could not be 
reached for all of these contracts in time 
to prevent difficulties for many firms. 


We are already getting experience with 
terminations as war requirements are cut 
or altered, and a program has_ been 
recommended by the Committee for Eco- 
nomic Development to facilitate the 
handling of this situation. The main 
points include: 


1. Establish a single board to coor- 
dinate activities of contracting 
agencies; 


. Permit contracting agencies to make 
final settlements in line with the 
policy of the above agency; 


3. Expand existing legal machinery to 
handle disputed claims; 
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4. Provide for mandatory loans by the 
government to cover’ substantial 
portion of claim. 


This appears to be a reasonable method 
of handling the problem and since it has 
been proposed by a group of business 
men, who are keenly aware of the urgent 
need for prompt and effective action, it 
may be considered a satisfactory solu- 
tion. 


The Treasury has also made proposals 
to facilitate quick relief under certain 
circumstances. Thus, it has recommend- 


IMPLICATIONS OF 


ITH the sales approximating $19 
billions, the Third War Loan broke 

all previous records by a wide margin: 
25% in excess of the announced quota. 
For revenue purposes the result was ex- 
cellent, but as to the other major func- 
tion of war financing—inflation control— 
we have little occasion for congratulation. 
This record was due primarily to the 
magnificent response of large institu- 
tional investors, such as insurance com- 
panies, mutual savings banks and corpo- 
rations. Individuals’ purchases of $5.4 
billions exceeded the quota by only 8%, 
and an examination of the sales to indi- 
viduals shows that less than. half this 
total was accounted for by Series E 
bonds, which are the securities most 
suited to the small investor. Despite the 
fact that approximately four-fifths of the 
national income goes to those with net 
incomes under $5000 and despite the huge 
volume of savings reported for these 
groups and the fact that these are the 
incomes which have increased the most 
during the war, less than $2.5 billions of 
Series E bonds were sold. Although this 
total was substantially greater than the 
amount sold in the Second War Loan it 
still must be considered as disappointing. 
In light of the large volume of excess 
purchasing power available and the un- 
favorable response of Congress to the 
Treasury’s request for a large increase in 
tax revenues, renewed efforts must be 
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ed that tax relief under the carry-back 
provision affecting corporations shall be 
speeded. This would be done through the 
complete or partial termination of quar- 
terly tax installments where net losses 
are anticipated from, among _ other 
things, contract termination. The meas- 
ures recommended by the Treasury and 
the C. E. D. would go a long way to- 
ward keeping business in a liquid posi- 
tion despite contract terminations, and 
hence Congress should take the appro- 
priate steps immediately to work out the 
program with the further cooperation of 
industrial groups. 


THIRD WAR LOAN 


made to extend the volume of sales of 
bonds to individuals. As we have sug- 
gested before (Trusts and Estates, Aug- 
ust 1943), it might be desirable to mo- 
bilize our highly efficient security dis- 
tribution organization to sell war bonds 
to individuals and to pay nominal com- 
missions, such as are paid in Canada, for 
such sales. 


THE HIGHER MATHEMATICS OF 
COAL 


OHN L. LEWIS complains that the 

W. L. B. is cutting wages by 4% 
cents an hour. As a result of this “re- 
duction” total weekly wages of coal 
miners will “decline” from $46 to $55. 
Previous “reductions” in wages have 
“cut” the total from $27 to $46 weekly. 
One more “cut” like those previously 
imposed and the miner’s wages will “de- 
cline” to one of the highest levels of any 
laboring group. 

It is becoming clearer each day that 
the trouble with our coal wage policy is 
that we have been “cutting” wages too 
often. What is needed apparently is a 
good stiff “increase” so that the total 
amount of consumer purchasing power 
will be “reduced.” Don’t worry if the 
above doesn’t make any sense; neither 
does the coal situation. 
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STILL SOAKING THE “RICH” 


A Critique of the Treasury’s Tax Proposal 


PAUL HAENSEL 


Professor emeritus, Northwestern University; Visiting professor, 
Mary Washington College, Fredericksburg, Virginia 


HE need for much greater tax 

revenue is evident. Unfortunate- 
ly, our fiscal policy has relied to a 
large extent on the sale of war bonds 
which can be freely redeemed by the 
bondholders. When the war is over, 
it is probable that substantial num- 
bers of these bonds will be turned in 
for redemption; people are likely to 
overrun the markets in quest for ar- 
ticles for which they have patiently 
waited, and the needs of millions of 
returning soldiers will add to the de- 
mand for goods. In his statement be- 
fore the Ways and Means Committee 
Mr. Morgenthau praised the factory 
workers. who were subscribing to 
large amounts of war savings bonds 
but failed to call the attention of the 
Committee to the fact that in the not 
distant future repayment may pre- 
sent considerable difficulties for the 
Treasury, and an elastic tax system is 
needed. 

Mr. Morgenthau also stressed the fact 
that “four-fifths of all the income of the 
nation is going to people earning less 
than $5,000. And, except for the people 
earning no more than a bare subsistence 
wage, this group presents the greatest 
potential danger from the inflationary 
standpoint. The weight of the inflation- 
ary money in the hands of this group can 
cause undue price rises, and can com- 
pletely upset our entire economic system, 
unless absorbed in sufficient quantity.” 

And what did he propose to avert this 
terrific danger? Very little. 

The Morgenthau program would leave 
income tax exemptions unchanged for 
single persons ($500), and lower them 
from $1200 to $1100 for married per- 
sons and from $350 to $300 for depen- 
dents. He also recommended sharp in- 


creases in income tax rates, and a post- 
war refund of part of the tax paid (not 
more than $250 dollars per taxpayer). 
In this whole arrangement the only happy 
feature is the abolishment of the Victory 
Tax,—the strangest and most unfortun- 
ate specimen of tax improvisation in fis- 
cal history. 


Lowering of Exemptions 


Lowering of exemptions would have 
two consequences: (1) the number of 
persons subject to the income tax will 
increase considerably. This means, un- 
der existing arrangements, a tremendous 
amount of additional work and respons- 
ibility for employers who have to with- 
hold the tax, and a new avalanche of tax 
forms which apparently can never be 
properly controlled by the Treasury. Why 
all this useless flood of bureaucracy when 
there are much simpler ways and means 
to embrace the lower brackets? (2) it 
means very little additional revenue for 
the Treasury from the newly affected 
group and hence has hardly any anti-in- 
flationary influence. In fact, it means a 
sharp increase in the amounts paid by 
the middle and upper brackets. Lower- 
ing exemptions by $100 adds a few dol- 
lars tax in the lower brackets, but means 
an additional 60 or 80 dollars (on $100) 
in the upper brackets. 

The most unexpected feature of the 
Treasury’s proposal is, however, that in 
spite of lowering exemptions those in the 
lower brackets would be taxed even less 
than before, because of the repeal of the 
Victory Tax and the promised post-war 
refund. Actually about 9,000,000 fewer 
people would pay direct taxes under the 
proposed plan. 


Post-War Refunds 


The post-war refund will alse result 
in an actual decrease in the net taxes 
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paid by many additional persons. Thus 
a single person with an income of $1,000 
will pay a net tax of only $96 ($135 pro- 
posed gross tax minus $39 post-war re- 
fund) instead of $107 at the existing 
rates. In general, the new rates will be 
higher than under existing law only for 
brackets above $1500 for single men, 
thus relieving the tax burden for a con- 
siderable percentage of single persons 
with incomes below $1500. 

The proposed post-war refunds may 
eventually cost the Treasury some $3-3.5 
billions out of the total $6.5 billion tax 
increase. Unfortunately, Mr. Morgen- 
thau did not indicate how much of this 
refund pertained to the brackets above 
$5,000. According to my rough calcula- 
tion it will be less than $200 million, and 
the rest—over $3 billion—will benefit the 
recipients of the above-mentioned “four- 
fifths national income receivers.” This 


means a terrific post-war inflation dan- 
ger since most of the refunded sums, so 
easily received, will be spent lavishly. 
If we are seriously contemplating re- 
funds, they must be given to the upper 


brackets and I do not hesitate to insist 
that any increase in taxes in the upper 
brackets, which are already overbur- 
dened, should be totally refunded after 
the war; they will constitute the chief 
source for new investment in trade and 
industry which will be badly needed then. 
Instead, the Treasury proposes. that 
henceforth a single person with an in- 
come of $5,000,000, who according to the 
existing law pays an income tax of $4,- 
499,500, pay $4,786,570, or almost $300,- 
000 more, but is promised a post-war re- 
fund of $250! A married couple having 
an income of $1,000,000 will pay instead 
of the present tax of $898,800 the rather 
fat sum of $945,418 and enjoy the privi- 
‘lege of getting the generous post-war re- 
fund of $250! 
Lower Incomes Must Be Taxed 

The new proposal is mainly a “Soak 
the Rich” measure despite Mr. Morgen- 
thau’s recognition that the lower brack- 
ets are the chief potential source for an 
inflationary spree. The burden increases 
tremendously in the middie and upper 
brackets, which is a very small minority 
of population since only about 300,000 
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persons have a yearly income of over 
$10,000. Even if we would confiscate all 
income of these well-to-do and rich peo- 
ple we would collect a revenue sufficient 
to carry on the war for sixteen days only. 
We must go to the bottom of the popula- 
tion to pay for the other 350 days. 

It is a grave mistake to assume that 
people earning no more than a bare exis- 
tence can not contribute to the inflation- 
ary process. It depends on their num- 
bers and is affected by the system of 
widespread rationing. Since rationing 
goes hand in hand with relatively low 
maximum prices, more purchasing power 
is available to acquire other products. 
Only if sugar, gasoline and other ra- 
tioned articles had been subject to ap- 
propriate excise taxes could this result 
have been avoided. Therefore, excise 
taxes on sugar, coffee and tea, and in- 
creased gasoline taxes, postal rates and 
stamp duties should be imposed. But the 
taxation of alcoholic drinks (the proposed 
new increase of the liquor tax will only 
encourage bootlegging) and of tobacco 
(even if we agree that consumers of 
tobacco may stand further increases) has 
hardly any anti-inflationary effect. In 
fact, an increase of the liquor and tobacco 
taxes leads only to a greater discrepancy 
in the taxation of families using these 
articles and of those not using them. 
There is very little justification for in- 
creasing the tax on transportation of per- 
sons, (who is now travelling for mere 
pleasure?) telephone communications, 
and general admissions. The retail sales 
tax on hand-bags and luggage is not 
worthwhile to collect. 

As far as I can roughly calculate, only 
a fraction of the huge proposed increased 
income taxes will fall on the below $2500 
income classes, thus limiting the value of 
the program as an anti-inflationary fac- 
tor. On the spending behaviour of these 
lower bracket classes depends the future 
market in necessaries of life (the chief 
powder keg of inflation) and the spend- 
ing of the above $5000 class,*—a small 


*Very significant is the fact that according to 
latest estimates consumer expenditures for 1943 
will exceed $90 billion or a 10% increase over 
1942. However consumption of goods has risen 
from 54 billion to 61 billion dollars, or about 13% 
over last year. (See “Survey of Current Business,” 
Sept. 1943, p. 5.) 
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minority of the population—cannot un- 
balance the market. 


Sales Tax Is Required 


The tragedy for the Federal lawmaker 
is that exemptions have to be uniform 
all over the country whereas the cost of 
living and the standards are very differ- 
ent. A $1000 exemption for a married 
couple is low for New York, Chicago and 
Washington and very high for Missis- 
sippi or Alabama. Therefore, a tax which 
hits total expenditure of the population 
is the only solution, and this is a sales 
tax. A direct spendings tax cannot ful- 
fil this function since it needs a uniform 
exemption and collection is extremely 
complicated. <A sales tax exempting the 
cost of housing—the chief item for the 
poorer city population—is much fairer 
than a spendings tax. 

On the average for all brackets under 
$5,000 a 10 per cent retail sales tax would 
amount to about 5 per cent of income of 
each group.* This is, of course, the mini- 
mum that the nation should demand from 
every citizen and every family, and those 
able to contribute more will pay their 
due share in the regular income tax. This 
is the fairest solution, to my mind. To 
mitigate somewhat the burden of the new 
sales tax the exemptions from the in- 
come tax should be increased. 


Simplified Tax System Required 


Mr. Morgenthau proposes to simplify 
the withholding procedure in the income 
tax, but in the official statement no de- 
tails are given. All wage and salary 
earners in the below $5,000 group should 
pay their entire tax through withholding 
and not be compelled to file any returns 
at any time except in the case of addi- 
tional (non-wage) incomes of say, $400 
or more a year, or in cases of taxpayers 
claiming rebate on account of debts, etc. 
In the laudable move to simplify the fil- 
ing procedure Mr. Morgenthau proposes 
however to abolish the “earned income” 
provision which was a time honored priv- 


*See my detailed calculations as given in the 
Congressional Record, June 18, 1943, p. A3293f 
and in the Hearings, Committee on Ways and 
Means, Revenue Revision 1943, October 4 (pp. 
156f) and October 13, 1943 (pp. 681f). 
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ilege for all persons with small incomes 
(not only purely wages). 

The Federal income tax in its present 
form is a bureaucratic monstrosity, and 
very few outside of the legal profession 
understand it. Taxpayers must even 
guess as to their future possible income 
when filing their returns. At the same 
time the withholding procedure is a 
heavy financial burden for the employ- 
ers. 


Sales Tax Collection Simple 


The collection of a sales tax is extreme- 
ly simple and throws the expense of col- 
lection where it belongs—on the Treas- 
ury. The latter already has all the neces- 
sary controlling material—the returns of 
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gross sales by practically all retailers— 
and can begin to administer collection of 
a sales tax without any delay and without 
increasing the existing personnel very 
much. It is more a matter of immediate 
compliance on the part of the retailers in 
registering their gross sales than the 
work of the controllers. Every day’s de- 
lay in enactment of a 10% sales tax 
means a loss of some $20,000,000 to the 
Treasury. 


Sales Tax NOT Inflationary 


Great fear has been expressed that a 
sales tax may start inflation. In no coun- 
try in the world and in no state of Amer- 
ica has there been the faintest indication 
of this kind of tendency. Just the oppo- 
site: a tax always tends to counteract 
inflation since it restricts the amount of 
disposable money in the hands of the pub- 
lic. Nobody likes to pay taxes and every- 
body tries to throw them on somebody 
else and it needs a gallant fight on the 
part of those people’s representatives and 
independent thinkers who demand such a 
reform in the interests of the Nation to 
forestall a calamity of inflation. In Soviet 
Russia (before the war) the sales tax 
yielded a yearly revenue of $25,000,000,- 
000 or $145 per capita, and the average 
wage of a Soviet workman is only $68 a 
month! 


In reality, the 10 percent rise in prices 
will be spread over a whole year and 
become unnoticeable even for small bud- 
gets. Such a tax is paid in infinitesimal 
doses every day—for city families having 
a money income of between $1500-$2000 
per annum, about 20-30 cents (on aver- 
age daily purchases of $2 or $3). Of 
course, the new sales tax, being formally 
a tax on the retailers, must be included 
in the prices according to the gen- 
eral rules of the Office of Price Admin- 
istration and should not be charged as a 
separate item (similar to a recent Su- 
preme Court decision in Illinois). There 
will be no break in the general “hold the 
line” economic policy, however, because 
the price structure at all levels will re- 
main the same and only direct consumers 
will pay a tax which has to be collected 
one way (in the income tax) or the other 
(in form of the sales tax). 
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Demagogues will probably try to dis- 
credit the sales tax as “increasing the 
cost of living,” but they may similarly 
protest against the increase of the in- 
come tax which will burden couples in the 
$1500-2000 group as much as 60 cents per 
day because it is levied on their income 
(wages) and makes no allowances for 
thrift. 


The President of the CIO is now 
threatening that he will demand a wage 
increase if a sales tax is levied. Honest 
laborers are not likely to support him in 
this challenge since they know very well 
that their wages have risen considerably 
because of overtime* and that they have 
the tremendous advantage of being de- 
ferred from the draft. Such a challenge 
should be brought before our men in the 
Army because the returning soldiers will 
be the chief sufferers from inflation. A 
sales tax is much fairer than most of the 
existing excise taxes. 


Many taxpayers of the below $5,000 
bracket have considerably increased 
their incomes during the war. So long 
as these more fortunate workmen do not 
increase substantially their usual con- 
sumption, they need not be penalized by 
taxation. Only when they begin to spend 
more lavishly their spending must be hit 
as an anti-inflationary device, and the 
natural thing to do would be to introduce 
a sales tax. Thus savings will be re- 
warded and encouraged. 


Reject Corporation Tax Increase 


An increase in the corporation tax is 
also to be rejected since it is an unsound 
duplication of taxes on corporate business 
and a device to pursue a violent “Soak 
the Rich” policy in a subtle way. Mr. 
Morgenthau refers to the fact that “after 
paying dividends corporations will have 
added to their capital out of earnings an 
estimated $11 billion during the three 
years of 1941, 1942 and 1943.” But Mr. 
Morgenthau forgot to mention that the 
Treasury collected from the corporations 
and from the dividends much more than 
the stockholders collected from their in- 


*Factory pay-rolls have risen to about 275 per 
cent (100-1939) while employment rose only to 155 
percent. 
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vestment. In 1943, 135 leading manu- 
facturing companies paid $1,160 million 
in income taxes and were able to dis- 
tribute only $444 million in dividends; 
and the dividends, in turn, were subject 
to a heavy income tax leaving a trifle 
from total earnings to the stockholders. 
Such a policy destroys all interest in 
corporate investment. It is a great 
achievement that corporations added $11 
billion to their assets in the last 3 years 
(not distributing them in dividends) 
since this is generally useful in the war 
situation and will bring fruit in post-war 
readjustment. Unfortunately, in the 
whole tax plan very little attention is 
given to post-war consequences of our fis- 
cal policy. If corporations have to supply 
the Treasury with funds during the war 
it should be only as a compulsory loan re- 
payable after the war for the purposes 
of post-war reconstruction. We must 
spare the corporate business now since 
this is the most important factor for 
post-war readjustment of our industry. 


Estate Tax Already High 


The lowering of exemption in the es- 
tate tax (from $60,000 to $40,000) can- 
not be seriously opposed, but the results 
will be felt only in a distant future. It 
is not advisable to change the rates of 
the estate tax often, otherwise the same 
generations are taxed unequally. The 
rates in the upper brackets are abnormal- 
ly high already, reaching 60 and more 
per cent of the estate. Such high rates 
compel rich people to restrict investment 
in stocks and in industry because the 
payment of abnormally high estate taxes 
requires liquidation of the greater part 
of normal assets and demands investment 
during lifetime in easily convertible gov- 
ernment securities. Some increases in 
the middle and lower brackets can be 
made, but the gift tax cannot be in- 
creased safely. Coordination of the Fed- 
eral estate and gift taxes with state taxes 
on inheritances and gifts is badly needed 
before any reform is attempted. 

A great British Minister of Finance 
(Chancellor of the Exchequer Snowden) 
once reproached his fellow partisans that 
they always “talked their usual claptrap 
about going to the supertax payer.” So 
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with us now, we have to lay our grip on 
the lower brackets and a sales tax is a 
particularly healthy and normal source of 
government revenue in a country where 
four-fifths of the nation’s income is in the 
hands of lower brackets and where over 
70 per cent of the national income is re- 
ceived in form of labor income and where 
65 per cent of the national income is re- 
ceived by persons below the $3,000 brack- 
et. 

On October 28 the Ways and Means 
Committee rejected Congressman Robert- 
son’s plea for a sales tax. The Committee 
was unable to propose other adequate 
sources of revenue and offered mostly 
luxury and nuisance taxes devised to 
raise only $2 billion additional revenue. 
Consequently, the nation faces a most 
dangerous deficit at a time when the ad- 
ministration sends new requests for tre- 
mendous additional appropriations, like 
the $1 billion program for post-war edu- 
cation of veterans. A most emphatic 
appeal must be made for reconsideration 
of the whole plan of financing the war 
and a most vigorous demand for a Fed- 
eral sales tax must be launched. The 
situation is serious. 
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“You can bend that White Oak— 
with your Hands’’ 


Heart of white oak, which once had to be treated for a year before it was fit 
for the “ribs” of PT boats and other vital naval craft, now goes to sea in a 
fraction of the former time. There’s a reason. 

A Mid-west lumber company had a secret process, by which lumber is 
treated in great vats to make it several hundred times more pliable than normally. 
Giant kilns then reduce a year’s drying time to two weeks. But—to produce 
this treated lumber on a wartime scale—the company needed a large part of 
the country’s available supply of heart of white oak. 

In conjunction with the company’s local bank, the Chase promptly helped 
to finance the purchase of needed materials—with the result that the opera- 
tions of the company have been speeded—more PT boats are in action and 
just that much more pressure is brought against the Axis. In ways such as this, 
banking, on many fronts, is helping to speed victory. 
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DIGEST SECTION 


Highlights of discussions on current economic 
topics from leading publications and addresses. 


AMERICA NEEDS SALESMEN 


Not Public Relations — Human Relations in Private Enterprise 


T. SPENCER SHORE 
Vice President and Treasurer, General Tire & Rubber Company 


OW can the leaders of American 

industry be so smart in their re- 
lationships with their customers and 
yet be so dumb in their relations with 
people in Government? How can we 
in American industry be the smartest 
merchandisers—the best salesmen in 
the world—and yet not know how to 
successfully merchandise the greatest 
product known to mankind—The 
American Way of Life? I can’t imag- 
ine anything easier to sell to the 
American people than the free enter- 
prise system, providing we spend as 
much time and thought on selling it 
as we do on selling them a package of 
chewing gum. 

The die will be cast in the next few 
years that will determine the type of 
national economy—the form of Govern- 
ment—that will exist in this country 
during the next generation. 

We know that Government-controlled 
or Government-operated business is less 
efficient than a business run for a profit. 
We saw that illustrated vividly when the 
Government tried to run the railroads in 
World War No. 1, when the Government 
in recent years took over the air mail 
contracts, and again in every W.P.A. 
project. 

We know that the American way of life 
is being torpedoed,—that the forces 
against it are smart, powerful and sin- 
ister. We know that for the first time 
in history a ceiling has been placed on 
what a man can earn in America and that 


From address before Financial Advertisers Assn., 
October 19th. 


this was not done by an Act of Congress. 
The only peoples we are fighting in this 
war are those who are opposed to the 
American way of life. Why spend all of 
the money, why spend all of the lives, 
if we are going to win the war and lose 
the peace? 

Probably no generation in history has 
had the responsibility that our genera- 
tion in America has today. We not only 
control our own destinies and the destin- 
ies of our children—we control the des- 
tinies of hundreds of millions of people 
throughout the world. And most of us 
are in dead earnest in accepting that re- 
sponsibility. A few of the older men in 
industry are licked. Many of us at times 
have a feeling of futility. But if you 
could have had the contacts that I had in 
the 17 months that I was in Washington 
with the five thousand leaders of industry 
who were on our five hundred Industry 
Advisory Committees, with people in 
Government, with men in the labor move- 
ment, with New Dealers—you wouldn’t 
feel licked and you wouldn’t have a feel- 
ing of futility—you would merely real- 
ize that the “roots of the present lie deep 
in the past” and we have a big job to do 
and the sooner we get started the sooner 
and surer will it be done. 


More Government in Business, 
and Vice Versa? 


I have arrived at four definite conclu- 
sions. 

The first is that if the enterprise sys- 
tem is to survive, men in industry must 
realize that Government is going to play 
a more and more important part in our 
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national economy. This trend has gone 
on year after year for generations. In 
colonial times, contrary to the popular 
conception, there was nothing like uni- 
versal suffrage. In New York City only 
about 8% of the population participated 
in elections; in Philadelphia, only about 
2%. But as property qualifications were 
eliminated, communications were im- 
proved, and more and more people parti- 
cipated in elections, Government played a 
more and more important part in our 
every-day life. The only disturbing thing 
to me is that many people in industry 
don’t realize that this is a perfectly nat- 
ural trend and is going to continue. 


My second conclusion is that men in 
industry must understand Government 
and take an active interest in. it. It has 
been astounding to see how little realiza- 
tion many of the important leaders in 
industry have of the problems and psy- 
chology of Government. In the automo- 
bile industry, we know that if our com- 
petitors bring out a new model each year 
and we bring out the same old model, we 
will go busted. And yet how few of us 
have realized that we can’t have the same 
old model of Government year after 
year? 


In industry we try to bring out a new 
product just a little better than our com- 
petitors and that’s what we’ve got to do 


in Government. When it was apparent 
there would be some kind of a Securities 
Exchange Act, financial men throughout 
the country, instead of fighting the Se- 
curities Exchange Act, should have 
helped write it. And when it became evi- 
dent that there would be some kind of a 
National Labor Relations Act, we in in- 
dustry should not have said that we were 
against the whole idea. We should have 
helped write the Act. Then, possibly, we 
would have had workable and construc- 
tive regulations. 


Can’t Live Alone and Like It 


We’ve known for years that we 
couldn’t sell our product by knocking our 
competitors but had to sell our product 
on its merits. And yet how many of us 
have thought that we could compete in 
Government by knocking their Sales 
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Manager or their Sales Manager’s wife. 
We should have been selling, not knock- 
ing! 

If we are not successful in selling our 
idea, so many of us immediately start 
criticizing the individual and telling him 
that he must be one of those “long haired 
professors who never had any practical 
business experience.” When we’re not 
successful in selling a purchasing agent, 
that isn’t the way we act. We go back 
and try to figure out how to sell him— 
how to bring him around to our way of 
thinking. 

So many of us are interested only in 
our own little business, in our own little 
ball team, but it isn’t going to do any 
good to have a good ball team and no 
league in which to play. The president 
of every company must realize that his 
most important job for his stockholders 
is to be sure that every major policy in 
his company is adopted only after full 
consideration as to how it will affect 
mass psychology toward the American 
way of life. He has no right to criticize 
unless he is willing to take the respon- 
sibility of doing his part, giving the War 
Production Board, O.P.A., B.E.W., the 
Army, the Navy or the Department of 
Agriculture the best men we have so that 
they may do the best job possible. We 
have got to give our representatives in 
Congress the benefit of our constructive 
thinking—constantly, day by day—not in 
a sarcastic, critical manner, but in the 
same manner as we would talk to our 
best customer. I am convinced that all 
of us are going to have less and less 
sympathy. for those who sit in their of- 
fices, in country club or hotel bars and 
criticize—those who want to let the other 
fellow do the job—for we have too much 
at stake to tolerate that attitude. 


Property is Human Stuff 


My third conclusion is that we are in a 
people’s age and property rights will be 
respected only if human rights are re- 
spected. It can be the most fascinating 
period in America if we are a part of the 
times. 

There is no doubt in my mind that a 
portion of our labor trouble has been due 
to dumbness and short-sightedness of 
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management. Too many companies have 
a man of mediocre ability in charge of 
personnel. Today that job in any manu- 
facturing company ranks in importance 
next to the President. And that man has 
got to know what our employees think of 
us just the same as know what our cus- 
tomers think of our product. Can you 
imagine anyone staying in business to- 
day who doesn’t continually study his 
markets, who doesn’t change his product 
when “bugs” are found in it? The same 
principles apply to employee relations. 

We need a new type of thinking at the 
head of American industry today. If we 
continually keep in mind that what we 
need is human relations, not public rela- 
tions, our problem will be considerably 
easier. Our job is to get people to again 
believe that it’s a wonderful thing to 
have a great boss, that everyone who is 
successful in business isn’t a crook, and 
to have respect for those in a position of 
leadership. 


To Have, and To Hold 


My fourth conclusion is that if the 
free enterprise system is to survive, the 
American people will have to want it 
badly enough to fight for it on the home 
front. In the days of the feudal system, 
when the lords cared enough about the 
feudal system to fight for it, they held it. 
When they hired someone else to fight for 
it, they lost it. If we in American in- 
dustry think we can hire the United 
States Chamber of Commerce or the Na- 
tional Association of Manufacturers to 
fight for it, then we will lose it. 
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It isn’t going to be done by continually 
selling ourselves or simply by spending 
a few dollars on advertising! It isn’t 
going to be done by the President of Gen- 
eral Motors, or any other capable leader 
of industry, talking on a radio program! 
It has to be done every day in hard, 
direct selling with the same aggressive- 
ness and thought that we use in success- 
fully merchandising our own products. 


The American people will have to ap- 
preciate that we have created: 


34% of all of the railroads in the world 
45% of all of the radios in the world 
50% of all the telephones in the world 


65% of all of the life insurance in the 
world and 


70% of all of the automobiles in the | 
world 


and all of this with only 130 million peo- 
ple or about 6% of the world’s population. 
The people will have to appreciate that 
this has been accomplished by a people 
with courage and the capacity for hard 
work under the American way of life. 

There never has been until now, and 
there never should be, a ceiling on what 
any man can earn or where any man can 
go in America. Help explode the theory 
that it was our natural resources that 
made America a great industrial nation. 
It was our human resources of character 
and honest work. Don’t let anyone tell 
the American people that there is no 
future in America! 
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REPORTING THE BUSINESS STEWARDSHIP 


Interpreting Social and Economic Functions of Corporations 


ENDERS M. VOORHEES 
Chairman of Finance Committee, United States Steel Corp. 


AM not going to suggest streamlining 

corporation reports merely by spright- 
ly changes in typography, or by adding 
photographs or cartoons or ranks of lit- 
tle mannequins or piles of dollars. Nor 
suggest that you tell your story merely 
to evoke admiration and show how little 
room there is for improvement. We have 
already had too much self-glorification in 
business. We are not as bad as the odd 
crew known as business baiters represent 
us to be—there is just no way of being 
that bad. But also we are not as good 
as our gifted advertising men represent 
us to be—there is just no way of being 
that good. We are just American citizens 
charged with the management of prop- 
erties which usually belong to others. 


The point is that our stewardship is not 
discharged unless we report our doings in 
such fashion that the basic social function 
of our enterprises is clearly portrayed— 
only then will business be held to the high- 
est degree of responsibility for what it can 
and should do and not be hampered by 
being asked to do what is not in its power 
to do. The annual report is one of the 
most effective methods of presenting the 
simple facts to the public. 


The financial side of business has never 
been articulate. The products which our 
companies sell are made known to the pub- 
lic by every device of advertising. No one 
advocates concealing from the public what 
he has to sell; likewise we do not hide the 
candle-light of production under a bushel. 
Today, those who had so fondly hoped that 
war production would fall down in private 
hands and that government would have to 
take over are in full retreat, for the in- 
genuity and resourcefulness of private man- 
agement so infinitely surpass the best bu- 
reaucratic management that there is just no 
comparison. Everyone is more or less aware 
of the marvels of American production, but 
how many are aware that production and 
distribution must be related and coordinated 
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through financial controls, or they will get 
out of control and smash themselves into 
bits that may be picked up in a bankruptcy 
court? 


Bookkeeping on Social Theories 


We hear a great deal about production 
for use as being somehow more desirable 
than production for what is called profit. 
If the art of producing for use involves 
giving without receiving, it involves the 
breeding of a race that can live on unra- 
tioned air. It is scarcely a compliment to 
us that lack of accounting clarity has made 
it possible gravely to discuss social theories 
which, if run through double-entry book- 
keeping, would show up as socially im- 
possible. As bookkeepers of industry we 
possess the means to show that many of 
the movements which are blatantly labelled 
progressive are viciously retrogressive, for 
they involve taking away and not replacing. 
But so cramped has our style become that 
we are leaving the social field to the bureau- 
crats and reformers who, because they do 
not have to make ends meet, are limited 
only by the capacity of their imaginations. 


We in business are not litigants in a 
great cause, with the general public as our 
adversaries. Business is not a thing apart. 
It is simply the same general public en- 
gaged in its own service of supply; and bus- 
iness can no more live in a position ad- 
verse to those it supplies than the heart can 
take a position adverse to the lungs. The 
notion that business is or can be an inde- 
pendent system or power supposes that it 
can live in a vacuum—free to do as it 
pleases about prices or any other matter. 


In the hope of establishing our basic sim- 
plicity, we have defined in our annual re- 
ports our own corporation approximately as 
follows: 


Operations of the United States Steel 
Corporation are carried on by subsidiary 
companies, which are members of a great 
cooperative enterprise in which the savings 
from nearly a quarter of a million people 
have been pooled to provide the tools of 
production used by about 350,000 employes. 
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Exactly defining the function of a bus- 
iness unit is becoming of extreme im- 
portance in these days when so many post- 
war worlds are being constructed with al- 
ternate bricks of fact and fancy. The 
fancies conceive of the paraphernalia of 
production and distribution as constituting 
in themselves the source of prosperity. In 
times of general prosperity the machinery 
of production and distribution employs so 
large a number of human beings that nearly 
everyone who wishes work may find it at 
fairly satisfactory wages. This has brought 
about the widespread illusion that the whir- 
ring of the machinery causes the prosperity 
and the employment. From this illusion is 
deducted the theory that it is the social 
obligation of the owners of the machinery 
to keep it whirring. We are told that the 
people will not again tolerate any condition 
which involves less than a high level of 
employment and at a high level of wages. 
The complete employment of our facilities 
in war is offered as conclusive proof that 
it is within the power of the State to pro- 
vide complete employment in peace. 


If it were the case that the perfect state 
lays ready and willing to take over, and if 
only the cupidity of private owners stood 
between us and perfect material happiness, 
I am sure we should all stampede to the 
arms of the perfect state. But those of 
us who are in the management of industry 
know that we possess no power to employ 
except as we are employed, that it is simply 
not in the wood to preserve, much less in- 
crease, earnings by curtailing production, 
The only thing originated by a corporation, 
independent of exchange, is depreciation. 


All of that would be wholly apparent if 
we simply and intelligibly presented our 
financial accounts. Rather than talk glibly 
about accepting responsibility, let us try 
to fulfill the responsibilities which we 
have: to see that each gets the equivalent 
of what he produces—that is the American 
ideal. 


Function of Annual Report 


Our records are the master tools of our 
economy and provide the facts which repre- 
sent the things that go to make up our 
economy. The total of our records is the 
national economy. If each of us presents 
our segment in understandable form, the 
total national economy will be understand- 
able and as a nation we shall be in a posi- 
tion to arrange and govern ourselves on 
the facts, instead of, as at present, by trial 
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and error. That is why I regard the in- 
telligible annual report not as a duty but 
as an elementary act of self-preservation, 
and why I regard the unintelligible annual 
report as an invitation to misunderstand- 
ing. It is fair to further assume that the 
business which cannot itself intelligibly re- 
port to others is not reporting intelligibly 
to itself. 

The annual report is not merely a legal 
requirement in which the stockholders, the 
employes and the public are furnished with 
a tabulation of bare figures which satisfy 
the legalities. We ought to know by this 
time that secrecy in business may be ignor- 
ance in business and is only a way of in- 
viting others to do the explaining for us. 
It is our own fault that we spend so much 
time trying to catch up with and explain 
misstatements about ourselves which could 
never have been made had we clearly stated 
the facts in the first place. I regard the 
social obligation fully to report as infinitely © 
higher than the legal obligation. Techni- 
cally, it can be argued that an enterprise 
need only report to its owners. But such 
argument does not take into consideration 
public reaction. 


The Steel Corporation, I am proud to 
say, with its first annual report in 1902 
broke the tradition that the best corporate 
report was the one that said the least. It 
had been our custom through the years to 
present the ordinary accounting reports in 
considerably more than the required de- 
tail. But technical accounting and its lan- 
guage tells the stery only to those few who 
have the ability to analyze such accounts. 
Therefore we have been making over our 
formal accounts and terminology in order 
that they could not mislead, and have 
evolved several new presentations which we 
think tell better the economic story of the 
year. 
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New Form of Statement 


We conceive of our new form of income 
account as having one primary function— 
to focus attention upon the important cost 
factors, which are applicable to every bus- 
iness enterprise and every operation of gov- 
ernment. Thus, for the purpose of report- 
ing to the public, our financial affairs con- 
sist only of receipts and costs and we have 
dropped out of all of our income statements 
the words “net,” “profit,” and “surplus” 
and have dropped also the practice of draw- 
ing sub-totals and making intermediate 
stops to note “income” or “profits” before 
this or that payment. We find that these 
words and intermediate totals divert the 
attention from the central truths. There 
can be only one kind of income: the figure 
obtained by subtracting all the costs from 
all the receipts. 


Basically, we account for all the monies 
that have been paid to us during the year. 
That, we believe, is what the public expects 
us to account for: “Who got what out of 
the business?” The first major item in 
our presentation is “Total Products and 
Services Sold,” comprised of sales and mis- 
cellaneous revenues. There are three groups 


—workers, government and owners—vitally 
interested in these receipts and whatever 
dollars remain after meeting all costs. In 
our case the 1942 totals in millions of dol- 
lars for these groups were: workers 783; 
government 204; owners 60; and carried 


forward for future needs 12. For each 
dollar paid in dividends to the owners of 
the common stock as wages for the use of 
facilities, the cost of workers was about 
twenty-two dollars and taxes were about 
six dollars. This three-way division of our 
receipts, compared with the previous year, 
shows an increase of 25 per cent to work- 
ers, an increase of 21 per cent to govern- 
ment, no increase to owners and a reduction 
of 78 per cent in the amount for future 
needs. 


It is obvious that any substantial in- 
crease in the cost of workers or in taxes 
could only be met by cutting out the re- 
turns to the owners or by asking our cus- 
tomers to pay for it. If there is to be a 
healthy disposition of production, the fu- 
ture division among workers, government 
and owners must be based upon more gen- 
eral understanding by all groups of the 
relations between the worker, the owner of 
the facilities and the exchange of goods 
and services which is our economic life. 
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Each of these cost elements is then set 
forth in detail. The first we call “Employ- 
ment Costs”: wages, salaries, social secur- 
ity taxes and pensions. The figure used 
for wages and salaries excludes the amounts 
charged to construction. We desired espe- 
cially to show that only as there is exchange 
of goods and services upon which the whole 
economy functions can there be employ- 
ment. Another major element of cost is 
“Purchased Products and Services.” This 
represents the sum spent for outside pur- 
chases of goods and services in order to do 
business. Although we had some selectiv- 
ity as to sources, we had little control over 
this cost element. 


Two Disputed Cost Factors 


You know and I know that the wear and 
usage of facilities in production—compris- 
ing such items as depletion, depreciation, 
amortization and losses on fixed assets— 
is a basic cost. Yet it seems to be the first 
item on the list for attack when anyone 
wants to make it appear that more money 
has been earned than stated. Some, in- 
cluding certain labor leaders and govern- 
ment officials, have become so confused as 
to claim that depreciation is no part of cost 
at all. Depreciation should be presented 
for what it is—the cost of the wearing out 
of the facilities used by the workers. 


The next cost element is perhaps the one 
about which there is great controversy at 
the present time, and it aptly illustrates 
the adaptability of our form of presenta- 
tion. In the traditional accounting lan- 
guage the item has been referred to as a 
“contingent reserve” or as a “special re- 
serve” or simply as a reserve against speci- 
fied items. Such terminology gives a plaus- 
ible basis for assertion that this is noth- 
ing more than “additional profit” which 
has been withheld. By way .f emphasizing 
the real character of this element, we have 
termed it in our audited statement “Esti- 
mated Additional Costs Applicable to This 
Period Arising Out of War.” This element 
represents management’s estimate of the 
cost of repairs which, because of the high 
rate of operations, must be deferred until 
a future time and of those costs which will 
be incurred in the transition to a peacetime 
basis at the end of the war. There is noth- 
ing contingent about such costs. 


The interest item is. recognized by most, 
but not by all, as a proper cost element. 
Technical or classical economic consider- 
ations as to whether interest is or is not 
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an element of cost should give way to the 
highly practical consideration that interest 
is definitely an inescapable cost of develop- 
ing income—assuming the use of any bor- 
rowed funds. 


Favorite Tax Whipping-Boy 


The final element of cost is taxes—feder- 
al, state and local. There are many in our 
government—as witness the philosophy of 
the renegotiation procedure—who consider 
that taxes are not a true cost. 


The American corporation is the favorite 
tax whipping-boy because it has no effec- 
tive way of talking back with votes. Cor- 
porations are only tax collectors, taking 
from the customers for the government. 
There is a fiction, firmly planted in the 
public mind as a truth, that the share- 
holders and not the public pay corporate 
taxes and we’ in business tend to confirm 
the fiction by our habit of expressing taxes 
as so much per share. It makes the mouths 
of shareholders water to think what they 
might have had, were it not for taxes. The 
item “Profits Before Taxes” included in 
so many reports also makes shareholders 
wistful, but the public and their political 
representatives believe that, if it had not 
been for the tax, the stockholders would 
have been pulling down wads of unearned 
money and they are grateful to their tax 
watchers for preventing the idle rich from 
becoming richer and more idle. Corporate 
taxes are simply costs which must be paid 
by the public in prices, and corporate taxes 
are thus, in effect, concealed sales taxes. 


The “surplus” left after subtracting these 
various costs and paying dividends is not, 
as the public believes, a fund nobody knows 
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what to do with but is in the nature of 
insurance, which is as important to the 
security of the workers and the public as 
to the owners, for it must stand the losses 
during the periods of bad business, the 
changes in tools and machinery demanded 
by scientific progress over and above the 
sums set aside for ordinary wear, usage 
and obsolescence, the payment of long-term 
debt and other obligations, as well as the 
meeting of emergencies which are bound to 
occur but which cannot always be fore- 
seen. 


The sum left over—to be paid in part to 
the owners, as wages for the use of facili- 
ties, and in part carried forward for future 
needs of the enterprise—is not a technical 
cost of operation. But unless there be a re- 
turn, even though a limited one, to the 
stockholders, the damper upon private en- 
terprise will be such that economical financ- 
ing for future needs is likely to be serious- . 
ly affected. 


Public opinion is formed by the relatively 
few—not by those who read only the tab- 
loids and the funnies. In every shop, pub- 
lic opinion is formed by a small number of 
highly intelligent workers, and the same is 
true of every community. It is our job to 
furnish these people with the facts on which 
they can form their opinions. Ours is not 
the task to make a case for business, for 
labor, for management, for stockholders or 
for any.particular group. Ours is always 
the task to make the case for the facts as 
they are and to do it in clear language. 
And unless we do secure in America an 
understanding of the components of a 
healthy production and distribution there 
can be no future for the enterprise system 
or for the United States. 
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ISK capital is the name for money 
which people stand ready to risk in 
backing a new invention, organizing a 
new air route, or in any other pioneering 
enterprise. It is what America and the 
world will need most for growth and ex- 
pansion after the war. 


Risk capital is not, as the administra- 
tion would have us believe, any more the 
private possession of big business than 
is enterprise. Every farmer who takes 
a chance and buys the next-door farm on 
a shoestring is risking his savings in 
exactly that spirit. 

Let me suggest in broad terms some of 
the measures required to bring about ex- 
panding opportunity for every American. 
First—those in power must eliminate every 
wasteful, socially unnecessary expenditure 
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of the people’s money so that the people 
themselves, when the war is won, may have 
in their hands the seed corn from which 
the crop of tomorrow can grow. After the 
war, though taxes on inheritances must be 
maintained, taxes on income must be modi- 
fied so that incentive is left to individuals. 


Second—The enforcement of present laws, 
and, if necessary, the passage of additional 
laws, to make our enterprise system com- 
pletely competitive. When enterprise, 
whether by necessity or by default, excludes 
competition, such enterprise must be reg- 
ulated in the interest of the people. 


Third—The adoption of a wise labor pol- 
icy. We do not want a policy like the pres- 
ent one that divides our country into war- 
ring factions of labor leaders and business 
executives. Basically we must proceed on 
the knowledge that we will never solve the 
problem of the relationship of labor to man- 
agement, or of either to government, by 
mere modification of this law or that law. 
We will solve it only by making labor an 
essential part of government. In addition 
to real representation in a real Cabinet, 
labor’s representatives shall help determine 
government’s fiscal, domestic and interna- 
tional policies. Thus, labor will share the 
responsibility and the results. 


Fourth—Agricultural policy should not be 
based upon the administration’s doctrine of 
scarcity. The real hope of the farmer lies 
in expanding markets. New standards of 
health, new sources of earning power, can, 
if opportunities are created, enormously in- 
crease agricultural demand. New uses of 
nutritive foods, new uses of agricultural pro- 
ducts in industry, will help swell the total. 
When we contemplate expanding foreign 
markets, which will come with peace and 
cooperative effort among the nations, we be- 
gin to glimpse the mighty forces that we 
can bring to the aid of the American farmer. 


Fifth—Violent swings in the economic 
cycle are largely the result of the fluctua- 
tion in durable goods expenditures—as in 
the building and enlargement of industrial 
plants, railroads, utilities and public im- 
provements. A method of cooperative effort 
between industry and government must be 
found for the more orderly, long-term ad- 
justment of these expenditures. 
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THE SOCIALIZATION OF PROPERTY 


DR. PAUL F. CADMAN 
Economist for the American Bankers Association 


EARS ago social scientists attempted 

to classify socialism according to doc- 
trine and the methods of achieving it. 
Revolutionary socialism was to come 
about by a swift and violent abolition of 
property rights. Parliamentary social- 
ism was to gain the same end by legisla- 
tion—patiently conceived and put over 
piece by piece always with the consent 
of the majority. 

Russia gave the world a demonstra- 
tion of the former method twenty years 
ago. The democracies have been employ- 
ing the second method for about the 
same period. 

Limitations on the amount of property an 
individual may own and bequeath long since 
reached confiscatory levels. The war has 
favored the social revolution. But the shad- 
ow which now covers private property will 
pass over for the very fundamental reason 
that the ownership of property is a natural 
pattern of human behavior. The issue which 
concerns us is the present fate of the values 
which we own or administer. 


Examples of Inroads 


The attack on property rights has been 
both direct or indirect, subtle and obvious. 
The subtlety consists in part in giving as- 
surances that everything is all right; that 
property owners have nothing to fear. To 
a greater extent, however, it appears in the 
propagation of certain economic theories or 
doctrines which seem reasonable and just. 
Once accepted and put into practice through 
legislation, the revolutionary effect is dis- 
closed. 

A typical example is the current attempt 
to persuade the public that it makes little 
difference how big the internal debt may be 
since “we owe it to each other.” This keeps 
the way open for lavish public expenditures, 
bounties, subsidies, and political patronage. 
Another example is evident in the vague 
generalities about national income. It is 
said to have reached $140 billion and this is 
held to be a symbol of prosperity. Such 
analysis fails to disclose the true nature of 
national income. It is not wealth. It is dis- 
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tributed purchasing power. At the moment 
the bulk of it is borrowed money, much of 
which is new money in the form of bank 
deposits. Full employment in war does not 
mean prosperity any more than the purchase 
of war debts or any other deficits means 
investment. 


Another example is the carefully prepared 
and exploited theory that government debt 
is altogether different from private debt and 
that government spending is really invest- 
ment. But people do not “invest” in wars 
or deficits; they pay for wars not only in 
“blood, sweat, and tears,” but in money. 
The only investment feature is the future 
taxing power of the government and that — 
rests on a far more permanent base in a > 
regime of private property. 

Yet another illusion is the doctrine that 
private banking and investment have neither 
the capacity nor the will to meet post-war 
demands for capital and therefore the gov- 
ernment must provide financing through 
government credit agencies. The latest pro- 
posal in this regard is an international 
R.F.C. Presumably all the existing agencies 
will be maintained and their credit granting 
capacities augmented. 


Values in the modern private property 
economy are measured in dollars. The life 
insurance companies, savings and commer- 
cial banks, receive and pay in dollars. There 
is no agency which engages to return a 
purchasing power equivalent to that which 
it receives. Therefore the influences which 
impair the value of money can be powerful 
instruments for the confiscation of wealth. 
The direct method of appropriation is ex- 
cessive taxation in income and inheritance; 
the indirect method is in the manipulation 
of money and credit instruments. 


We now have the greatest volume of 
money in circulation that this country has 
ever seen. If the war lasts through 1944 
we may have $200 billion in bank deposits. 
But for all this money, i.e. purchasing pow- 
er, we are growing poorer every day. We 
are using up our reserves of many irre- 
placeable raw materials. We are spending 
our wealth and not forming capital. 


Post-War Program 


If victory calls for the expenditure of all 
we possess even down to our household 
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goods and chattels we will pay the cost and 
start again from scratch with no capital. 
But no such sacrifice is in prospect. There- 
fore we have the duty to look to the post- 
war world and examine our probable needs 
and resources. 


Certain assumptions are in order: We 
must postulate a continuance of the regime 
of private property; otherwise we have 
nothing to talk about. What are the desid- 
erata essential to the functioning of a pri- 
vate property regime? 


First, a constitutional amendment fixing 
the outer limits of taxation on income, both 
corporate and private, and on inheritance. 
Unless a legal limit is imposed all accumu- 
lation can be appropriated without recourse. 


Enterprise and thrift must be encouraged 
by assurance of adequate reward, and the 
right of making proper provision for heirs 
and dependents. 


Fiscal policy should aim not at the maxi- 
mum take, but at that tax structure which 
will stimulate the maximum production of 
real wealth. When Henry Ford had a mon- 
opoly of the low priced automobile field, he 
did not raise the price to “what the traffic 
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would bear,” but set it so as to increase 
demand to the point of the maximum dis- 
tribution on a profit basis. The government 
is the greatest monopoly on record. It has 
the exclusive privilege of levying taxes. 
Why does it not have a long range program 
designed to encourage the greatest volume 
of taxable wealth? An insolvent or bank- 
rupt enterprise is not a promising source of 
taxation; profits are the true base of a 
sound tax structure. Where will risk capi- 
tal come from if there is no premium on 
success and no hedge against loss? 


Gilded Security 


There will be a continuous attempt to dis- 
count sound financial policies by character- 
izing them as “bourbon,” “money-grubbing,” 
“tory,” ete. This is only another device to 
cloak confiscation and justify governmental 
control. Social security and social welfare 
are lofty themes but neither is born of 
promises. Government bounties are far 
more apt to destroy than create security. 
Any program which encourages dependence, 
condones inefficiency, and subsidizes indif- 
ference will lessen the hope of security. 


The forthright way to invoke the energies 
of our people would be to make it plain that 
we must pay for the war with work and 
thrift. Substantial decreases in taxation 
would stimulate industry. The declared in- 
tention to turn away from deficit financing 
at the earliest possible moment would revive 
a vast store of flagging energies. The out- 
right guarantee to abstain from the con- 
fiscation of income and inheritance would 
release an immeasurable productive effort. 


The most contemptible of all the devices 
of confiscation is the threat of revolution. 
The declaration that fiscal or economic poli- 
cies are “musts”—or else—is unworthy of 
our intelligence and our American heritage. 
The return to solvency will be the greatest 
factor of safety against the threatening 
disorders. 


The forces working against the ownership 
and enjoyment of private property are sub- 
tle and powerful. There must be a con- 
tinuous appraisal, an unceasing analysis and 
disclosure and a_ willingness to oppose 
sophistry and political trickery with facts. 
Will it now be too much to say that private 
finance, banking, investment banking, must 
go back into the risk business? Or shall 
we too be deceived by the promise of guar- 
antees ? 
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REALITIES OF POST-WAR EMPLOYMENT AND INFLATION 
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Exec. Secretary, Research Institute of America 


IFTY-TWO-MILLION people are 

now gainfully employed, in addition 
to the more than 10 millions in the armed 
forces. No less than 20 millions are en- 
gaged in war production. While it is rea- 
sonable to expect that between 5 and 6 
million people now gainfully employed 
will retire voluntarily from the labor 
market after V-Day, this will neverthe- 
less leave us with about 56 millions for 
whom employment opportunities will have 
to be provided. 


Full employment is synonymous with 
a ready-made market which equals capac- 
ity production resulting in _ profitable 
operations of private enterprise. There 
has been a great deal of talk about the 
size of the national income necessary to 
insure full employment and full capacity 
output. Reduced to its basic components 
the formula reads: Approximately 135 
billions = 56 millions gainfully employed 
= full employment = full capacity pro- 
duction = a new era of an expanding free 
enterprise economy. 


There are two major flaws in this 
otherwise very appealing equation. One 
flaw is the 135 billion dollar figure—a 
figure, incidentally, which we are guess- 
ing. It may be anywhere from 130 to 
150 billions required for full employment 
at the 1940 price levels. The first fallacy 
is that it ignores the inflationary clouds 
which are gathering over the horizon. 
Unless we are able to dissipate these 
clouds, the advent of an_ inflationary 
storm might easily wreck a good deal of 
our economic structure. 


The other flaw is the lack of emphasis 
on the place and problems of the individ- 
ual enterprise within the 135 billion dol- 
lar economy. Whether the war is going 
to be followed by a period of economic 
prosperity or a slump, careful planning 


Excerpted from Bulletin of National Association 
of Cost Accountants. 


by each individual company remains an 
imperative challenge. We must not for- 
get that even in prosperous years as much 
as 25 per cent of our corporations re- 
ported no taxable income, while in bad 
years the figure went as high as 75 per 
cent. 


During the post-war period there is the 
menace of postponed inflation, more po- 
litely referred to as deferred demand. 
More than 60 billion dollars of purchas- 
ing power will have been saved between 
1942 and 1944 above the normal peace- — 
time volume of savings. Many people — 
look to this huge amount of purchasing 
power as a great shock absorber to pre- 
vent a possible post-war depression. 
There is just one little hitch. This de- 
ferred demand is not balanced during the 
wartime by a corresponding volume of 
goods suitable for consumption, and when 
the goods suitable for consumption are 
made, in order to absorb these 60 billion 
dollars, those goods, in turn, will have 
been made by the expenditure of an addi- 
tional 60 billion dollars of national in- 
come, which, in turn, will demand satis- 
faction. 


Two alternatives are available to curb 
this inflationary threat. One is to carry 
price control and rationing well into the 
transition period. The other is to ex- 
pand our volume of output to such a level 
that the paper purchasing power accumu- 
lated during the war will be only a small 
fraction of the total purchasing power 
created in the process of production. If 
such a tremendous increase in output 
were to be accompanied by great econ- 
omies in production, this combination 
might absorb the paper purchasing power 
without a further rise in prices. This 
second alternative does not seem very 
probable. Even if it should materialize, 
it would be followed in a few years by a 
decline in prices as soon as the momen- 
tum of deferred demand had worn off. 











O method of stabilization yet de- 
vised or suggested is so sound or so 
easily operated as the international gold 
standard—with free coinage of gold, free 
markets and private ownership of gold, 
and currencies freely convertible into 
gold, both for domestic use and for ship- 
ment abroad. If the abnormal conditions 
that exist at the close of the war make 
an immediate return to the free gold 
standard by some nations impossible, it 
may be necessary for such nations to re- 
sort temporarily to the gold exchange 
standard, whereby countries with inade- 
quate gold reserves “tie” their currencies 
to those based on gold by using their 
bank balances in gold-standard countries 
as reserves in lieu of actual gold hold- 
ings. Restoration of the free gold stan- 
dard, however, should be the universal 
objective. 

The success of this or any other program 
must depend finally on the adoption and 
general pursuance of sound internal eco- 
nomic and political policies—balanced bud- 
gets, reasonable tariffs and trade regula- 
tions, avoidance of central bank and Treas- 
ury operations that interfere with the price 
reactions essential to the operation of the 
gold standard and, in general, governmental 
policies that promote business confidence 
instead of destroying it. Internal stability 
is a prerequisite to international stability. 
If sound governmental policies directed to- 
ward this end are followed, the gold stand- 
ard can work successfully in the future, as 
it did in the past. If such policies are not 
followed, international trade and finance 
will break down under any conceivable sys- 
tem. 

It has become fashionable to speak of 
“the failure of the gold standard” when the 
real failure has been that of the credit 
structure, either because of unsound gov- 
ernmental policies or because credit has 
been overexpanded to a point where for some 
reason, political or economic, the structure 
breaks down and there is not enough gold 
to liquidate outstanding obligations. 

After war, stores of many commodities will 
have been nearly exhausted, and in many 
instances the means of production and 
transportation will have been destroyed or 


RESTORE THE GOLD STANDARD 
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badly impaired. In large part, these must 
be replaced and rebuilt on credit; but the 
task should be dealt with through sufficient- 
ly long-term credit to make final liquidation 
possible without unnecessary interference 
with the normal foreign trade structure. 
The United States can well afford to con- 
tribute with other nations toward the re- 
habilitation of the world by providing long- 
term credit, partly because it is good bus- 
iness to promote such rehabilitation, partly 
because humanitarian considerations re- 
quire it and partly because the distribu- 
tion of certain surpluses that will exist at 
the end of the war will aid in the solution 
of the unemployment problems that may 
arise. 

As far as normal foreign trade and the 
stabilization of international exchanges are 
concerned, the stability of only a few cur- 
rencies, which are in fact international as 
well as national, is of primary importance. 
Those countries with international curren- 
cies should return to the gold standard—or, 
where gold reserves are insufficient, to the 
gold exchange standard. Foreign claims 
on United States gold stocks, if used for 
the purpose of obtaining metal, would be 
sufficient in many instances to permit the 
reestablishment of an adequate gold base. 
Other countries, which may not have suffi- 
cient claims on the United States, are large 
gold producers. For still others, less for- 
tunately situated, a quick return to the gold 
standard may be impracticable; but, if 
sound policies aimed at this objective are 
followed, gold can be accumulated in course 
of time. 

The process of gold redistribution, how- 
ever, even under the most favorable condi- 
tions, will probably be slow and difficult. It 
cannot be permanently achieved by the easy 
expedient of loans, for loans have to be re- 
paid. Both international trade policies and 
internal political policies must be better 
adapted to the realities of the situation 
than they were after the last war. Stabil- 
ization funds and clearing unions offer no 
escape from economic facts and require- 
ments. Resumption of the gold standard, 
difficult as it may be, holds out the only 
reasonable hope of sound and lasting cur- 
rency stabilization. 

The position of the dollar will be a de- 
termining factor in the success or failure 
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of any international post-war stabilization 
plan. Our failure to adapt our trade pol- 
icies to our creditor position was an im- 
portant contributing cause of the world- 
wide breakdown in 1929 and the years fol- 
lowing. 

The mistakes made in extending long- 
term credit after World War I must not be 
repeated. Sound long-term loans are those 
that help expand the productive capacities 
of the borrowing countries, thus stimulat- 
ing exports, diminishing imports and in- 
creasing the amount of foreign exchange 
available for the service of the loans. 


The credit system may break down in the 
future as it has in the past, but if the 
morality of the debtor is high and a real 
effort is made to reestablish his credit, 
these breakdowns will result in only tem- 
porary interruptions. Much will depend on 
political courage and the willingness to 
make such sacrifices as must be made by 
any private debtor who wishes to remain 
honest and respected and to restore his 
credit. Neither the gold standard nor any 
other international financial system can 
offer a substitute for this basic require- 
ment. 


The metallic standard is more easily man- 
aged and less complicated, and requires 
fewer restrictions, than any other; and it 
is the only standard upon which private 
and governmental credit can permanently 
exist, with the possible exception of credit 
granted on very short term. 


The world cannot be rebuilt on short- 
term credit alone. It cannot safely be re- 
built on government credit, which is too 
likely to be political and uneconomic. Credit 
must rest on the eventual ability of the 
debtor to liquidate the debt in money, as 
demonstrated to the satisfaction of the 
lender; and there is no reasonable measure 
of the safety-point to which credit can be 
extended but the money base. 

The straightest, quickest and safest path 
to exchange stabilization and trade recov- 
ery is for those countries whose currencies 
are of an international character and upon 
which the world depends for the financing 
of foreign trade to reestablish their curren- 
cies on the gold standard as promptly as 
possible. 


CONTRIBUTE TO THE 
NATIONAL WAR FUND 


Finance Foreign Nations with 
Private Capital 


“We know quite well that private capital 
will be cautious about making long-term 
commitments overseas after the war,” Jos- 
eph C. Rovensky, vice-president, Chase Na- 
tional Bank, told the National Foreign 
Trade Convention. “Criticism will arise 
that private capital is not willing to be 
brave and take advantage of opportunities. 
There will be pressures and demands for 
financial assistance from our Government, 
which means from the pockets of all of us. 
I want to make this point plain: if private 
capital is hesitant or unwilling to grant 
financial assistance in any country, it is a 
very strong indication that public credit 
should not be granted either. It is some- 
times tempting for the public official to 
rush in where the wise business man fears 
to tread. If the danger signals are disre- 
garded and loans are made either by gov- 
ernmental agencies or by private capital 
under pressure of special inducements, 
there will be an unpleasant day of reckon- 
ing and someone will have to bear the con- 
sequences.” 
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Present Savings and Postwar Markets: 
Professor Sumner Slichter examines the 
outlook for the accumulation of savings up 
through 1946. In order to make these esti- 
mates he has made certain assumptions 
concerning the duration of the war (the 
European phase will be over in 1944 and 
the war with Japan will continue for one 
or two years more), the size of the labor 
force and the Armed Services, unemploy- 
ment, agricultural employment, the degree 
of success of price and wage control, gov- 
ernment expenditures, the distribution of 
workers in nonwar industries, changes in 
productive efficiency, and working hours. 
In light of this large number of assump- 
tions, it is clear that his estimates may be 
subject to a wide margin of error and 
hence the data must be used carefully. The 
following table shows the estimated volume 
of savings assuming “fair” control of prices 
and wages (that is, control about as suc- 
cessful as that to date). 

Acquisition of 
Individuals and Liquid Assets 
Unincorporated by Nonfinancial 


Year Enterprises Corporations Total 
(billions) 

1942 $26.5 $13.3 $39.8 

1943 31.8 20.2 52.0 

1944 40.4 19.2 59.6 

1945 24.5 14.6 39.1 

1946 14.2 11.2 25.4 


In order to indicate the impact of these 
savings upon postwar markets Professor 
Slichter divides savings into “hot,” “warm” 
and “cold.” He defines these terms as fol- 
lows: “That part of wartime savings which 
is particularly sensitive to influences which 
create a disposition to spend may be desig- 
nated as ‘hot’ savings; that part which is 
moderately sensitive to influences to spend, 
which will be converted into goods after the 
‘hot’ savings are gone, may be called ‘warm’ 
savings. The savings which are intended to 
be held more or less permanently may be 
called ‘cold’ saving's.” 

It is his thesis that primarily the “hot” 
savings and to a lesser extent the warm 
savings will play a role in postwar inflation. 
According to his estimates about half of the 
savings of individuals and unincorporated 
enterprises fall into the category of “hot” 
or “warm.” He concludes after comparing 
the extent of these savings with consumer 
expenditures and trends during the first 
World War that “the inflationary threat 
from the accumulation of ‘hot’ and ‘warm’ 
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liquid assets, though serious, is probably 
less dangerous than has been’ generally 
feared. Of course, the longer the war, the 
more menacing will be the inflationary 
threat. And the danger is probably great 
enough so that ‘good’ or ‘fair’ control of 
prices and wages during the war is prefer- 
able to ‘perfect’ control.” 

Another conclusion which is somewhat 
contrary to those expressed by other ob- 
servers is that “Employers’ fears concern- 
ing their ability to meet the costs of con- 
version or their fears that the disposal of 
government-owned inventories or the can- 
cellation of war contracts will impose dis- 
astrous losses on business appear, on the 
whole, to be greatly exaggerated. Never- 
less, there are bound to be many extreme 
cases in which there will be hardship.” 

Harvard Business Reriew, Special Supplement. 

Aumtumn 1943. 


Allied Military Currency: Professor W. E. 
Spahr discusses the legal and constitutional 
questions arising in connection with the 
issuance of currency in occupied countries 
and concludes: 

“If the view be correct that Congress is 
the only governmental body in this country 
which has Constitutional power to author- 
ize the issuance of currency by the Treas- 
ury, then the acts of the Treasury, in with- 
holding from Congress all knowledge of this 
program of printing and issuing this new 
paper money, and in not seeking and obtain- 
ing from Congress authorization for its 
issuance, would seem to raise questions of 
the gravest import both to Congress and 
the American people.” 

Economists National Committee on Monetary 


Policy. 


American Banking and Currency Stabili- 
zation: This is the second in a series of 
studies issued by the Monetary Standards 
Inquiry. E. E. Agger, New Jersey Com- 
missioner of Banking and Insurance, sur- 
veys the relationship of various alterna- 
tives for post war currency stabilization in 
light of the American banking scene. The 
author concludes: 

“American banking recognizes that any 
program will necessitate some willingness 
to forego complete independence of national 
action. It is prone to insist, however, that 
sufficient flexibility be retained to permit 
each nation, in harmony with its own tra- 
ditions and socials faiths, to live its own 
life and to mould its own destiny.” 
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NOT WANTED: AMERICAN RADICALS! 


Editorial 


“TO PREVENT THE GROWTH OF A 
CASTE SYSTEM, (THE AMERICAN 
RADICAL) WILL BE RESOLUTE IN 
HIS DEMAND TO CONFISCATE—BY 
CONSTITUTIONAL METHODS — ALL 
PROPERTY ONCE A GENERATION. 
HE WILL DEMAND REALLY EFFEC- 
TIVE INHERITANCE AND GIFT 
TAXES AND THE BREAKING UP OF 
TRUST FUNDS AND ESATES.” 


N these words does James Bryant 

Conant, president of Harvard Uni- 
versity, describe the “‘kernel’” of the 
philosophy which he urges Americans 
to adopt as the basis of our post-war 
economic world. Writing under the 
title “Wanted: American Radicals” in 
the May issue of the Atlantic Month- 
ly (which calls his article “a splendid 
successor” to one of his former dis- 
sertations) Dr. Conant emphasizes 
estate destruction as the basic prin- 
ciple of the new group of thinkers 
and of speakers which he hopes will 
arise. 

The reproach that, as a chemist, he is 
out of his field in blue-printing our eco- 
nomic system, is beside the point. It 
is a cardinal principle of our democracy 
that any man, distinguished, wise or 
otherwise, have freedom of expression; 
and many a great invention has been the 
brainchild of men never before recog- 
nized in the field of their new discovery. 
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Nor is it adequate to castigate such ven- 
tures as those of an academician un- 
familiar with the work-a-day world of 
reality. Many great ideas originated in 
ivory towers have helped shape real pro- 
gress. But neither is it patriotic to let 
such statements go unchallenged, when 
they have already gained currency and 
emanate from a source so influential not 
only in academic but in governmental 
circles. 

A self-taught backwoods lawyer who 
probably did far more than any other 
man in history to permit that “equality 
of opportunity” which so many now 
would secure at the cost of individual 
freedom and initiative, had a different 
idea. Lincoln cautioned: “Property is 
desirable; is a positive good in the 
world. Let not him who is houseless 
pull down the house of another, but let 
him labor diligently and build one for 
himself, thus by example assuring that 
his own shall be safe from _ violence 
when built.” 


Yes, Dr. Conant, estates could doubt- 
less be destroyed by quite constitutional 
methods. The Supreme Court of the 
United States has held that “The right 
to take property by devise or descent is 
the creature of the law and not a natural 
right.” And what the law gives the law 
can take away. But since when has 
America gone in for confiscation of pri- 
vate property? That is the earmark of 
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the dictator; even Communism has em- 
braced many private property rights, and 
in fact has inheritance taxes lower than 
ours. Let us look at a few of the re- 
sults of such confiscation. 

In the first place we will have to de- 
cide the occasion that will give rise to 
this sequestration: “once a generation” 
is too indefinite. Does it mean that every 
25 years the ax would fall; or that upon 
the death of any person, all his property 
would be forfeit to the State? Let us 
take the latter case for illustration. 


Mr. John dies at the age of 65, leaving 
an honestly-gained fortune of $100,000. 
(He might have honestly acquired a mil- 
lion, but present tax rates pretty effec- 
tively preclude that prospect.) He has 
lived with his wife, aged 63, in a pleas- 
ant home in a nice suburb, paid his 
taxes, been a good citizen and head of 
the family. Their only child—a daugh- 
ter—married a man making (and spend- 
ing) about $5,000 a year. What happens 
if his estate is Conantized? 

First, his executor (it would have to 
be an individual and probably not an 
experienced executor) or the Government 
executor—pronounced executor—would 
obtain title to all his property. (Bear 
in mind that he would not have been 
able to make any gifts to his wife during 
life for these would be taxed away too.) 
The executor would liquidate all assets, 
selling all bonds and stocks, if he could 
find someone to buy them. Of course 
there would be few others able to buy, 
since the major incentive of saving to 
provide security for one’s family would 
be taken away and there would be little 
purpose for anyone to accumulate se- 
curities except the insurance company 
(or insurance department of the govern- 
ment) in which the thrifty have bought 
an annuity. (There would be no such 
thing as life insurance, or at most a 
very feeble and restricted form of it.) 


But supposing that enough people still 
saved money and after buying their gov- 
ernment annuity, if the government pen- 
sion wasn’t big enough to satisfy, pro- 
vided a market for Mr. John’s securities 
so the government could get the cash for 
the debts and taxes. Mrs. John would 
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have no choice but to move in on the 
daughter and son-in-law, or take a sec- 
ond-floor back room on her government 
pension (which the taxpayers would 
have to pay along with the war debt). 
She couldn’t, of course, even bring with 
her those precious mementoes of her own 
home, for they would have been confis- 
cated. This is assuming that she could 
not claim them as her own, for supposed- 
ly Dr. Conant would have the govern- 
ment take away any gifts from her hus- 
band by “really effective” gift taxes. She 
would be a pauper, dependent on the 
good-will and support of her son-in-law. 


That might work out alright in some 
cases, but suppose the son-in-law dies 
the next year? He could not leave any 
estate. So now both the daughter and 
mother would be public charges, or pen- 
sioners, unless the mother is able to care 
for the grandchildren while the daughter 
works—if she can get a decent job, and if 
— if a thousand other things. 

You say this is overdrawing the case? 
Not at all; it can happen and does every 
day. You say there would have to be 
some qualifications to this confiscation 
such as limiting the levy to once in every 
25 years, or taxing away only that 
amount in excess of, say $25,000? 

Does any soothsayer know how much 
that will be worth in terms of living 
costs for the next generation, or how 
much interest or dividend return it will 
provide? Obviously a widow, an invalid 
son, an infant, any grown child not able 
to secure a job, a daughter talented in 
music or arts but not able to earn a 
decent living, would be unable to live on 
the income. And how long will the prin- 
cipal last? Is that the kind of world a 
man works for? Is that the kind of 
“progressive” or “radical’’ system that 
would support the institution of marriage 
on which our civilization is founded? 
Where is the security of the family which 
is the only real basis of the security of 
the nation? Better that we follow such 
“conservatives” as St. Paul, who said: 

“But if any provide not for his own 
and especially those of his own house- 
hold, he hath denied the faith and is 
worse than an infidel.” 
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Estate Planning — Free or Fee? 
Editorial 


WELL-TO-DO director of a large 

Mid-West trust company came into 
their president’s office recently and re- 
marked that a prominent estate counsel- 
lor had been going over his estate set-up 
and pointed out some vulnerable spots. 
A fee of several thousand dollars for the 
review and reorganization was mention- 
ed, which proved no deterrent. The 
director asked the trust company presi- 
dent: “Why don’t you give that kind of 
service in your department?” 

Passing up the question of why the 
director didn’t know that the trust de- 
partment had for years done estate 
planning and why he had not responded 
to solicitations of his own trust com- 
pany, it may be very pertinent to inquire 
into the soundness of the custom of pro- 
viding this service on a gratuitous basis. 
Just as declining bank earnings forced 
general acceptance of the radical de- 
parture of service charges, so may the 
pressures on trust earnings necessitate 
a good hard look at trust services which 
do not pull their own weight or in which 
the return (from those cases that do get 
on the books) is indefinitely deferred. 

The easiest answer is to dismiss the 
thought as contrary to established prac- 
tice. But what may have been good 
practice in days of large estates, high 
money or dividend rates and less com- 
plicated tax and other laws may not be 
so today. It can also be well claimed that 
the estate planning approach is an in- 
valuable business getter. But if the at- 
titude of this director is as prevalent 
as we believe it is among business men 
generally, the obligation under which 
they would place themselves in having 


a gratuitous service given them would 
often be more repellant than to “pay-as- 
you-go.” While there are many who 
can be attracted only by something free, 
it is just as true that others are sus- 
picious and furthermore figure that a 
free service is worth what you pay for 
it. A great number of people have 
patronized professional Estate Planners, 
and many more might welcome the op- 
portunity of having a trust department 
do this job for them if they could ap- 
proach it on the same business basis. 
After all, as renegotiation of outmoded 
commission rates in old trusts has 
proven, most people worth doing business 
with are only too glad to pay their fair 
share. 

This is not to urge that professional 
trustees make a charge for such work, 
but they certainly need to reappraise the 
situation, especially as they find that 
cases increase and the job involves more 
and more time of high-priced experts. 
Can trust companies afford to do this 
planning properly without assurance that 
they will get the major share on a fidu- 
ciary fee service basis? And can they 
afford to wait for this deferred return, 
a return which must already cover many 
other and mounting costs? Are they 
cheapening the estate analysis service by 
making it gratuitous, and do they gain 
or lose customers by making it a solici- 
tation come-on rather than the intrin- 
sically important job that it is? True, 
it is worth the trustee’s time to get an 
estate into manageable condition—if he 
is retained. But it is certainly worth 
as much or more to the donor or bene- 
ficiaries. 


COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 





KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway 
New York, N. Y. 


SALES at PUBLIC AUCTION 
for ESTATES 


The Kende Galleries offer unparalleled 
facilities for selling estates. Sales at 
public auction may be held either in 
the Galleries’ spacious rooms on the 
llth Floor of Gimbel Brothers, or at the 
famous Jay Gould mansion, 579 Fifth 
Avenue, at 47th Street. Cash advances 
on properties for estates in need of ad 
ministration expenses or taxes wil! be 
made. All sales are given unusually 
large coverage in newspapers and 
magazines. Write or phone for infor- 
mation about the additional advantages 
offered by the Kende Galleries, 
Pe. 6-5185. 





It may be objected that life insurance 
underwriters give this service free, and 
therefore banks should do likewise. It 
might also be remarked that lawyers, 
where they do an effective job of estate 
review as well as of will or trust draft- 
ing, make a charge taking that work into 
consideration, and in fact are turning 
more and more toward estate planning 
functions, though often from a primarily 
legal viewpoint which is not as extensive 
or intensive as the professional trustee 
provides. Accountants likewise are go- 
ing more into this field and properly 
getting paid for the job per se. Is it 
possible that trust banks have been over- 
looking a very major role and source of 
business as well as income in not making 
estate appraisal a distinct service, much 
as management engineers do in the field 
of business appraisals and reorganiza- 
tion? To the argument that the prospect 
would be discouraged at the outset by a 
moderate fee, the success of professional 
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estate planners would seem a significant 
answer. 

It is also suggested that a customer 
for whom such a job had been done would 
feel free to take his estate elsewhere. 
That is doubtless true, and therefore 
would be a real inducement to him to 
come to the trustee. And if the trustee 
did a workmanlike job he should certain- 
ly have gained the customer’s confidence 
as well as interest to a degree that would 
assure his being named where that is 
indicated by the facts. Discussion of this 
proposal is invited by the editors, in- 
cluding conclusions as to the basis for 
any charges, by trustee and by attorney, 
which may be recommended. 


Mid-Continent Trust Conference 


With a registration of 522 and atten- 
dance at the sessions averaging only 
slightly less than that figure, the Mid- 
Continent Wartime Trust Conference, 

held in Chi- 

cago on Octo- 

ber 14 and 15 

under the 

auspices of 

the American 

Bankers’ As- 

sociation, 

was a  dis- 

tinct success. 

Host to the 

delegates was 

the Corporate 

Fiduciaries 

Association of 

CHESTER R. DAVIS Chicago, of 

which Chester R. Davis, vice president 

and trust officer, Chicago Title & Trust 
Co., is president. 

The addresses are excerpted and re- 
ported throughout this issue, in the ap- 
propriate sections, at pages 435, 455, 465, 
470, 471, 473, 476, 478, 485, 490, 497, 504. 

Due to the delay in getting out a 
stenographic report, the address on Em- 
ployee Trusts by Arthur S. Hansen 
(for which the “S. R. O.” sign was hung 
out) was not available for this issue. 
Our report will appear next month. 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst & Consultant, New York City 


SELECTING PROPERTY FOR 
LIFETIME GIFTS 


rg.XHERE are three distinct types of 

tax savings that may be effected 
through inter-family gifts of property. 
Each must be examined in relation to 
the tax positions of the donor and 
donee. 


If the donor’s taxable income is larger 
than that of the donee, the gift should 
be of assets with the highest income 
yield in relation to market value. The 
primary tax saving in this situation is 
annual income taxes. Therefore, it may 
be possible to select investments which 
have a comparatively low market value 
for gift tax purposes, but that would 
transfer a larger amount of income than 
other assets with a higher market 
value. 


If the donee’s income is larger than 
that of the donor, assets producing no 
taxable income (such as a residence) 
should be donated. Here the saving 
shows up in the estate tax upon the 
death of the donor. 


If the donor owns an investment in 
which he has a capital gain which 
could be taken at lower rates by the 
prospective donee, then such property 
should be included in the gift. Any 
gain on a subsequent sale would be tax- 
able to the donee. 


In certain situations, it is possible to 
effect important estate tax savings by 
making a gift of life insurance policies. 
The cash value of the policy is subject 
to the gift tax but the estate tax is 
saved on the face amount of the insur- 
ance. However, it is necessary to make 
use of life insurance policies on which 
the insured has paid only a few prem- 
iums since the portion of proceeds of 
the policy which would not be taxed in 
his estate would be only the pro rata 
amount represented by the premiums paid 
by the donee. For example, if the donor 


has paid two annual premiums and then 
the donee pays 15 annual premiums, 
only 2/17 of the proceeds would be 
taxed in the donor’s estate. 


* * * * 


PLACING RESIDENCE IN TRUST 
UNDER WILL 


ANY wills provide that the t >sta- 

tor’s residence shall be left out- 
right to his wife even though the re- 
mainder of his estate is placed in tiust 
for her benefit. However, there are a 
number of important advantages in hav- 
ing the residence held as a part of the | 
trust under the will. 


The will could provide that the wife 
should have the right to occupy the 
residence rent-free, either as long as 
she desires to live in it or until, in the 
judgment of the trustees, it should be 
sold or leased in the best interests of 
the estate and family. In the event of 
a sale, the proceeds would be retained 
in the trust and reinvested as part of 
the principal. In the event of a lease, 
the net rent would be paid out to the 
wife as part of the income of the trust. 
During the time the residence is held 
in trust, the trustees would be directed 
to pav out of the income of the trust all 
maintenance expenses such as real es- 
tate taxes, insurance premiums, mort- 
gage interest, repairs, etc. The income 
used to pay such expenses would be 
taxed to the trust as a separate tax 
entity and not to the wife. Therefore, 
if the. wife’s total taxable income is 
higher than the taxable income of the 
trust an important economy would be 
effected because of the lower bracket 
rates. 


There is a further economy from the 


point of view of estate taxes. If the 
residence is held in trust, then at the 
wife’s subsequent death the value of the 
residence would not be taxed as part of 
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her estate. And finally, the wife would 
be relieved of the burden of manage- 
ment, for as part of the trust it would 
be the trustee’s responsibility. 
* * * * 
SELF-INSURED PENSION PLANS 
AND MORTALITY RISKS 


IRMS establishing pension plans 

that are not underwritten by insur- 
ance companies, are in effect in the in- 
surance business themselves. Whether 
or not this represents sound practice is 
a matter requiring careful examination 
of the risks involved. A corporation 
employing thousands of individuals is 
naturally in a better position to assume 
pension risks than smaller companies. 

The basic financing of a pension plan 
requires the employer to set aside a suf- 
ficient sum of money during the years 
prior to employees’ reaching retirement 
age, to cover fixed annual payments for 
life to all employees who actually reach 
retirement age in the service of the 
company. This raises two important 
questions: (1) how many of the present 
employees will actually be with the 
company at retirement age? (2) how 
long will retired employees live after 
reaching such age? A self-insured pen- 
sion plan means that the employer must 
make both of these guesses. 

The first question is affected by such 
factors as the number of employees 
who will resign or be discharged, be- 
come totally disabled during employ- 
ment, or die before reaching retirement 
age. Severance and disability are mat- 


Trust institutions, attorneys 
and their clients in many 
States, find the Equitable’s 
Delaware fiduciary experience 
especially useful. 


onlay .W:3 8 - 


TRUST COMPANY 


WILMINCTON, DELAWARE 
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ters of pure “chance,” not usually dis- 
counted for in advance. But mortality 
of life is usually discounted for when 
calculating the amount of annual de- 
posit an employer should set aside for 
employees who will reach retirement 
age. This means that a company with 
only 100 employees will apply the reg- 
ular mortality tables to determine how 
many of the original group will have 
to be pensioned. By means of such 
discounting, the employer’s annual de- 
posits are made much smaller than if 
he assumed that none of his employees 
will die prior to retirement age. The 
mortality tables used by insurance com- 
panies are based upon experience of at 
least 100,000 persons of a given age. 
Such a group allows sufficient exposure 
to risk to allow the law of average to 
operate. But applying the mortality 
rate of such a group to a smaller num- 
ber can result in little more than a 
guess. The price to the employer, if 
fewer employees die than have been 
discounted for, is a financially unsound 
plan. In such event, the employer would 
have to make extra deposits in some 
future year, perhaps in a depression. 

But the mortality risk in the second 
question could have even more serious 
consequences. The obligation to pay a 
fixed annuity to a person as long as he 
lives assumes a risk that easily could be 
expensive. Many companies with self- 
insured plans have assumed that when 
an employee reaches retirement age, a 
life annuity can be bought for such em- 
ployee from an insurance company, 
thus avoiding that risk. But there is no 
guarantee that insurance companies 
will always write annuities, or will 
have no restrictions against their use 
by a self-insured pension plan. Even 
if annuities are available in the future, 
their cost may be higher and exceed the 
amount earmarked for their purchase. 


Employers contemplating the estab- 
lishment of pension plans should make 
certain that estimates of cost for a self- 
insured plan do not mislead them into 
an assumption that a pension plan un- 
derwritten by an insurance company 
will bear a higher cost. 





OURRENT EVENTS 


Where There’s A Will... 


N estate estimated at $3,000,000 was 

left by Potter Palmer II, son of the 
founder of the original Palmer House in 
Chicago, and president of the Chicago 
Art Institute. His will creates a trust 
fund to provide $900 a month for his 
divorced daughter-in-law, and $300 a 
month for each of her two children. This 
provision effectuates an agreement 
reached at the time she divorced Navy 
Lieut. Potter Palmer III. The remainder 
of the estate is left in two trusts, under 
the first of which Mrs. Palmer II will 
receive one-half of the income and four 
children the other. The children will re- 
ceive the principal upon the widow’s 
death. The second trust is for the bene- 
fit of the children and their descendants. 
The First National Bank of Chicago is 
named trustee in the will... 

The establishment of a foundation 
whose principal purpose shall be to se- 
cure for the Carnegie Institute of Tech- 
nology a faculty “equal, if not superior, 
to the faculties of those technical and 
scientific institutions which have achieved 
preeminence in their respective fields,”’ is 
provided for in the will of George Tall- 
man Ladd, president of United Engineer- 
ing & Foundry Co., and chairman of the 
Pittsburgh Testing Laboratory. Director 
of many financial and industrial organ- 
izations, Mr. Ladd stated in his will that 
no money shall be used for buildings or 
maintenance but for salaries or the con- 
tinuance of the work for which Carnegie 
Tech was founded. A second purpose of 
the Foundation will be to aid two hospi- 
tals. To his wife, Mr. Ladd bequeathed 
$5,000, personal effects, and a 103-acre 
estate, and yearly income to raise the 
total, including that from her personal 
estate, to $35,000. Annual incomes of 
$3,000 and $1,500 are given to his son 
and daughter-in-law, respectively, while 
a $150,000 trust fund is created for the 
benefit of their children. Mr. Ladd’s 
former wife is also provided for with 
$4,000 annually until her remarriage. 
The First National Bank at Pittsburgh 
and Frank F. Brooks, president of the 
bank, are named executors and trus- 
tees... 


STIPULATION that under no circum- 

stances shall James H. R. Cromwell, 
her former husband, ever be appointed 
trustee of trusts she created, is contained 
in the will of Delphine Dodge Goode, 
daughter of motor millionaire Horace E. 
Dodge. She died this summer. The will 
declares that her two daughters are 
amply provided for under the will of 
Horace Dodge. Since Mrs. Goode pre- 
deceased her mother, her interest in her 
father’s estate goes to her mother. It 
is said that in 1940 Mrs. Goode created 
a trust of $40,000,000 for her daughters. 
The Chase National Bank of New York 
is named sole executor and trustee in the 
will. 


Col. Leonard Sherman Horner, indus- 
trial advisor for the American Hardware . 
Association and former president of 
Niles-Bement-Pond Co., one of the coun- 
try’s largest manufacturers of machines 
and machine tools, appointed the First 
National Bank & Trust Co. of New 
Haven, Conn., as sole executor and trus- 
tee under his will... 


* * * 


HE will of Bernard E. Sunny, prom- 

inently connected with Chicago public 
utilities since 1875, and for many years 
vitally interested in the charities which 
share under his will, disposes of an es- 
tate estimated at $500,000, all of which, 
with the exception of household and per- 
sonal effects willed to his widow, is left 
to the First National Bank of Chicago 
as trustee. One-half of the trust estate, 
after payment of the income to Mrs. 
Sunny and a daughter for life, and after 
payment of $10,000 to the Central Church 
of Chicago, and $5,000 each to the Art 
Institute of Chicago, the Chicago Boys 
Clubs, Inc., and the Chicago Sunday 
Evening Club, is divided equally between 
the University of Chicago and the Illinois 
Institute of Technology to _ provide 
scholarships for worthy students. The 
income of the other half of the trust es- 
tate goes to Mrs. Sunny and upon her 
death to a niece and a grandniece. The 
principal is left to their heirs. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ALABAMA 


Birmingham—Lieut. Henry S. Lynn, as- 

sistant vice president of the BIRMINGHAM 

Taos t & 

SAVINGS 

CO., who is on 

leave for the 

duration while 

serving with 

the Navy, has 

been promoted 

to vice presi- 

dent. He head- 

ed the security 

division of the 

Trust Dept. 

for several 

years. John C. 

Schor, assist- 

ant trust offi- 

cer, has been 

advanced to trust officer. He has served 

as head of the Real Estate and Securities 
Dept. 


HENRY S. LYNN 


CALIFORNITA 


San Francisco—I. W. Hellman, III, has 


been elected president of the WELLS FAR- 
GO BANK & UNION TRUST CO., suc- 


ceeding the late R. B. Motherwell. Mr. 
Hellman is on leave serving as a Captain 
in the Army Air Corps. He is also a di- 
rector of the Farmers & Merchants National 
Bank, Los Angeles. 


CONNECTICUT 
Bridgeport—Henry L. Nichols, 3rd, of 
Norwalk, is now with the trust dept. of 
the BRIDGEPORT-CITY TRUST COM- 
PANY. 


DISTRICT OF COLUMBIA 
Washington—Wilmer J. Waller, vice 
president and cashier of the HAMILTON 
NATIONAL BANK, has been elected pres- 
ident, succeeding Edwin C. Graham, who 
has been named chairman of the board. 


ILLINOIS 


Chicago—Maurice J. Flynn, assistant 
treasurer of the CHICAGO TITLE & 
TRUST CO., has retired after 45 years of 
service. 


INDIANA 


Bloomington—G. Kent Carter, assistant 
cashier and trust officer of the FIRST NA- 


TIONAL BANK, has been elected vice pres- 
ident. 


MASSACHUSETTS 


Boston—Ernest W. Lay, auditor of the 
STATE STREET TRUST CO., has been 
elected treasurer, succeeding the late Wal- 
ter F. Pickett. C. Wendell Holmes was ad- 
vanced to auditor. 


Springfield—Foster W. Doty, vice presi- 
dent in charge of the trust department of 
the Commercial National Bank & Trust Co. 
of New York, 
and a leader in 
corporate fidu- 
ciary affairs in 
that state, has 
been _ chosen 
president of 
the UNION 
TRUST COM- 
PANY here. 
He will take 
up his new 
duties on Jan. 
1st, succeeding 
William T. 
Taylor who 
has joined the 
Guaranty 
Trust Co. of New York as a vice president. 
Mr. Doty has been president of the Corpor- 
ate Fiduciaries Assn. of New York City for 
the past two years, is vice president of the 
State Trust Companies Assn. and is a mem- 
ber of the executive committee of the 
A.B.A. Trust Division. Also a railroad 
and department store director, he is known 
nationally as an authority on corporate 
trust matters and legislation. 


FOSTER W. DOTY 


MISSISSIPPI 


Meridian—W. D. Cook, executive vice 
president of the FIRST NATIONAL BANK 
for the past 12 years, has been named 
president, succeeding the late W. W. Willis. 


NEW HAMPSHIRE 


Manchester—Curtis C. Chase, formerly 
treasurer of the Sugar River Savings Bank, 
has been elected assistant trust officer of 
the MERCHANTS NATIONAL BANK. 


NEW JERSEY 
Summit—Dean H. Travis has been elect- 


ed president & director of the FIRST NA- 
TIONAL BANK & TRUST CO., succeeding 
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the late William Darling. He was formerly 
an officer with the Manufacturers Trust 
Co., New York, and is a graduate of the 
Graduate School of Banking. 

NEW YORK 

Gloversville—John Lafabregue, executive 
vice president of the FULTON COUNTY 
NATIONAL BANK & TRUST CO., has 
been elected president, succeeding the late 
Burt Z. Kasson. 

New York—Bernard E. Farr, for 15 
years with the CHASE NATIONAL BANK 
as assistant trust officer, has resigned to 
become a director of the Pension Planning 
Company of this city. Mr. Farr formerly 
was in the private practice of law. 

New York—GUARANTY TRUST COM- 
PANY announces appointment of William 
Towson Taylor as vice president. Mr. Tay- 
lor will continue as president of the Union 
Trust Co. of Springfield, Mass., until Jan. 
ist. Graduate of Columbia Law School, 
Mr. Taylor was vice president of the Com- 
mercial National Bank & Trust Co. of New 
York from 1928 to 1941. 

New York—Hulbert S. Aldrich, formerly 
assistant treas- 
urer of the 
NEW YORK 
TRUST COG., 
has been elect- 
ed vice presi- 
dent, and Holt 
F. Callaway 
and William 
W. = Crehore, 
Jr., formerly 
assistant treas- 
urers, were 
named _assist- 
ant vice presi- 
dents. William 
H. Osborn, 
manager of 
the custody dept., elected assistant secre- 
tary and Harry Lanier, Jr., trust admin- 
istration head, an assistant trust officer. 


HULBERT S. ALDRICH 


OHIO 


Akron—Jay E. Borchard, formerly as- 
sistant vice president of the National City 
Bank of Cleveland, has joined the FIRST 
CENTRAL TRUST CO. as vice president 
in charge of commercial loans. J. B. Bar- 
rett, vice president and former head of this 
dept., is now head of a new tax dept. which 
has been set up in the estates division of 
the trust dept. Lloyd E. Mentzer, assistant 
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vice president in the new business dept., 
advanced to vice president in charge of 
business development dept. 
Cincinnati—William L. Hart has resign- 
ed as state superintendent of banks to be- 
come a vice president of THE CENTRAL 
TRUST CO. Theodore P. Learn, assistant 
trust officer, advanced to trust officer. 
Cleveland—George C. Blauvelt and Wil- 
liam A. Hobbs have been elected investment 
officers of the NATIONAL CITY BANK. 


Hamilton—CITIZENS SAVINGS BANK 


.& TRUST COMPANY announces the pro- 


motion of George Spoerl from head teller to 
trust officer. 


TENNESSEE 
Nashville—Arthur D. Reed, trust officer 
of the NASHVILLE TRUST CO., has been 


commissioned a Captain in the Army Spe- 
cialist Reserve. 


TEXAS 


Austin—E. C. Bartholomew, assistant 
cashier and assistant trust officer, has been 
elected assistant vice president of the AUS- 
TIN NATIONAL BANK. 


TRUST INSTITUTION BRIEFS 


Los Angeles, Cal.—John R. Christie, for- 
merly with Southern California Associated 
Newspapers and also vice president of the 
California Newspaper Advertising Man- 
agers Assn., has been appointed director of 
advertising and publicity of the CITIZENS 
NATIONAL TRUST & SAVINGS BANK. 

Washington, D. C.—Frank Perley, trust 
investment officer of the AMERICAN SE- 
CURITY & TRUST CO., now on leave with 
the U. S. Armed Forces, was recently pro- 
moted from Captain to Major. 


Chicago, Ill. — THE LAKE SHORE 
TRUST & SAVINGS BANK, which has 
operated under a State charter since it was 
founded in 1920, will become a national 
bank on November 30 and will be known 
as the Lake Shore National Bank. 

Miami, Fla. — AMERICAN BANK & 
TRUST CO., a State member bank, has 
converted into a National Bank under the 
title American National Bank of Miami. 

Louisville, Ky.—David W. Fairleigh, for- 
mer vice president and trust officer of the 
LINCOLN BANK & TRUST CO., has been 
promoted to the rank of Major in the Air 
Corps, stationed at Nashville, Tenn. 
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Baton Rouge, La—FIDELITY NATION- 
AL BANK has been granted trust powers 
under Section 11(k), Federal Reserve Act. 

St. Louis, Mo. — MANUFACTURERS 
BANK & TRUST CO. announced the trans- 
fer of its trust business to the ST. LOUIS 
UNION TRUST CO. 

St. Louis, Mo.—W. Linn Hemingway, 
immediate past president of the American 
Bankers Association, and president of the 
Mercantile-Commerce Bank & Trust Co., is 
in London, upon invitation of the British 
Government, to discuss international mon- 
etary plans and programs. 


Manufacturers National Bank of Detroit has 

purchased the former Peoples State Bank 

Building, shown above, to which its main 
office shall be moved next month. 








Rochester, N. Y.—Raymond N. Ball, pres- 
ident of the LINCOLN-ALLIANCE BANK 
& TRUST CO. and former president of the 
New York State Bankers Assn., has been 
appointed by Governor Thomas E. Dewey 
as a member of the State Banking Board. 


Portland, Ore—PORTLAND TRUST & 
SAVINGS BANK, formerly operating ex- 
clusively as a trust and savings bank, has 
become a commercial bank, engaged in a 
general banking business. 

Portland, Ore.—Announcement has been 
made of the consolidation of Douglas Na- 
tional Bank of Roseburg with the local 
branch of the UNITED STATES NA- 
TIONAL BANK of this city. 

| 

H. Earl Cook, former president of the 
Ohio Bankers Association and president of 
the Second National Bank, Bucyrus, has 
been appointed State Superintendent of 
Banks, succeeding William L. Hart. 
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IN MEMORIAM 


ARTHUR PETER, chairman of the 
board and general counsel of the Washing- 
ton (D.C.) Loan & Trust Co. He was a 
member of the American, Maryland and 
Detroit Bar Associations and a trustee of 
George Washington University. 

WILLIAM T. PERKERSON, vice presi- 
dent and trust officer of the First National 
Bank, Atlanta. He had been identified for 
51 years with the First National and its 
predecessor institutions. 


i 


N. Y. Committee Appointments 


President Chester Gersten of the New 
York State Bankers Association has an- 
nounced the appointment of Bernard A. 
Gray, president, Northern New York Trust 
Co., Watertown, as vice-chairman of the 
Trust Functions Committee. The follow- 
ing sub-committee chairmen were also ap- 
pointed: Common Trust Funds—George C. 
Barclay, vice president, City Bank Farmers 
Trust Co., New York; Cost Analysis — 
Chester A. Allen, vice president, Kings 
County Trust Co., Brooklyn; Procedure of 
Trust Department Examinations by Direc- 
tors—W. W. Maloney, 3rd, president, Fall- 
kill National Bank & Trust Co., Pough- 
keepsie. 


Bankers in the War Effort 


In a booklet “What Can I Do,” the Office 
of Civilian Defense tells how civilians can 
aid the war effort in their regular jobs and 
in spare time. To bankers, it makes the 
suggestion: 

“Your knowledge of business and finance 
makes your spare time valuable in many 
ways. You can help to guide and run your 
local Defense Council. You can offer your 
services to community campaigns, such as 
war chests, Red Cross, U. S. O., and other 
war programs where funds are collected and 
administered. You are doubtless already 
active in the War Bond program. If you 
have a talent for public speaking you can 
render a great public service by explain- 
ing inflation, price control, rationing and 
taxation at your club meetings, public 
forums and discussions groups, and on the 
air. Consult the Information Committee of 
your Defense Council about this work.” 

The booklet is illustrated by pen and ink 
sketches by Gluyas Williams. 
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WHAT ARE TRUSTEES PLANNING ? 


Observations of a Trustman in Military Service 


LT. (j.g.) EDWARD A. BERNDT, U.S. N. R. 


We hear a lot about what the men in service are thinking and expect- 


ing of the business world after the war. 


Here is the viewpoint of one who 


has seen the trustee picture, as an official of the American National Bank 
& Trust Co. of Chicago, and who poses the challenge he sees facing this 


business. 


Writing this article on shipboard from somewhere in the South 


Pacific, Lt. Berndt brings a detached, forward-looking appraisal.—Editor’s 


Note. 


HE post-war era is a topic fre- 
quently discussed in wardroom 
conversation and the general conclu- 
sion usually reached is that some- 
how or other the whole matter will 
work out and there will be enough 
for all to share. Above 
all, and this is almost 
universal, the men first 
want to get back to the 
States. 


As a safeguard for the 
time when the men are 
mustered out of the ser- 
vice, a large portion of 
naval personnel are salt- 
ing away “nest eggs” in 
the form of War Bonds. 
The fact that the men, 
with their small pay, are 
regularly subscribing so 


LT. EDW. A. BERNDT 


enthusiastically, seems proof that 

they have the same confidence in post- 

war America that they have in their 

present objective. This is encourag- 

ing because that group will tend to 

be sound solvent citizens after the 
war with a financial 
stake in the future wel- 
fare of the nation. 


So much for the general 
picture in which the men 
seem only to ask for a fair 
break in getting started 
again. As to the trust bus- 
iness itself as a part of the 
post-war picture I have met 
relatively few men in the 
service who were formerly 
in this field. Some will not 
want to go back because 
they cannot see a future in 
the trust business while 
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others see even a more pronounced op- 
portunity for trust service. 


Challenge to Inherited Privileges 


HERE appear to be several clear cut 

challenges to the trust fraternity 
which can be and will be met by aggres- 
sive institutions which take steps to fit 
trust service to the changing needs of 
the public. 


Whether or not the future will ulti- 
mately work out as James B. Conant set 
forth in his recent article, ‘Wanted, 
American Radicals” (Atlantic Monthly, 
May 1943)—wherein he searches for a 
new type of leadership in the form of the 
American Radical to lead us out of the 
post-war confusion—substantial changes 
will occur and it is certain that the do- 
nothing or status-quo attitude will be the 
worst position for the trust fraternity to 
take. That we should plan now for the 
trust service in our post-war domestic 
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world, with equal rank to the planning 
for the international order, seems sound 
advice for professional trustees. 


Mr. Conant, after distinguishing the 
reactionaries (those who would try to 
return to a condition approximating the 
pre-war status) and the radicals (those 
who look forward to a radically differ- 
ent situation) introduces a compromise 
between the two, as a third group “who 
will make the conflict triangular and at 
the same time contribute elements which 
are lacking in the present picture.” 


He states “No one needs to be told that 
the American Radical will be a fanatic 
believer in equality. Yet it will be a 
peculiar North American brand of doc- 
trine. For example, he will be quite will- 
ing in times of peace to let net salaries 
and earnings sail way above the $25,000 
mark. He believes in equality of oppor- 
tunity, not equality of reward; but, on 
the other hand, he will be lusty in wield- 
ing the axe against the root of inherited 
privilege. To prevent the growth of a 
caste system, which he abhors, he will be 
resolute in his demands to confiscate (by 
constitutional methods) all property once 
in a generation. He will demand really 
effective inheritance and gift taxes and 
the breaking up of trust funds and es- 
tates. And this point cannot be lightly 
pushed aside, for it is the kernel of his 
radical philosophy.” 


An Expensive Society to Live In 


PEAKING of public education he 

adds: “‘by the same token he will be 
forever harping on the dangers of Fed- 
eral control of institutions concerned 
with youth.” It is apparent that unless 
we are active in this educational move- 
ment ourselves, there is no one who will 
rush to the aid of the trust business in 
connection with such a philosophy or any 
other plan that may ultimately develop. 
Whether or not the future for trusts fol- 
lows in the wake of such ideas or whether 
the war and other conditions will cause 
other changes, the trustmen will have to 
take leadership in their own communities 
with the public and in post-war planning 
groups. 





NEW BUSINESS 


The statement is frequently made that 
it is impossible to accumulate large es- 
tates. For a period of time until the tax 
pendulum swings in the other direction 
it seems that it would be most difficult, 
but by the same token, such conditions 
give rise to a new set of circumstances 
which will also increase the utility and 
necessity for trust service. 

It is fairly evident that the present 
and immediate post-war tax burden is 
going to be heavy. In the face of our 
highest taxes, additional billions will be 
necessary. In addition, new social 
schemes of cradle-to-the-grave social se- 
curity are urged, huge debt service will 
be required and is increasing each day, 
post-war military and veterans expense 
will be the greatest in history, public 
works projects and even international 
public works programs are offered, all of 
which will increase the ordinary expense 
budget of our peace time government 
many times that of pre-war days. Some 
of these proposals are keyed to various 
emergencies but many will grow into a 
fixed policy of government and will never 
be relinquished. 


A Future for Financial Technicians 


O raise the sums required over the 

next few years it will be necessary 
to retain at high levels, and in some 
spheres increase individual, corporate, 
excise, social security, sales, estate and 
gift taxes and add new ones. However, 
coincident with the increased tax struc- 
ture and increased governmental regula- 
tions will be the growth of a more com- 
plex system of administering and carry- 
ing on businesses, and of guarding in- 
vestments affected by the blitz tempo of 
technological developments. Estates with 
businesses will become increasingly more 
dificult to manage, investment problems 
will require far more informed knowl- 
edge, and heaven help the widow or un- 
skilled person who inherits such responsi- 
bilities. Herein lies one challenge to the 
trust fraternity—to be equipped to fur- 
nish such indispensable services. 

In the face of the increased complex 
demands of property and business man- 
agement, our trust companies can be the 
only hope to a business man for the 
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specialized and expert service that is re- 
quired when he is no longer able to guide 
the business or property himself. The 
solution lies naturally in our field. 

Assuming for a moment that estates 
will be smaller in value in the next dec- 
ade, is there not another challenge to 
the corporate fiduciary to arrange to fur- 
nish such service on a basis of compensa- 
tion which is acceptable to both client 
and trustee? The likelihood of the deci- 
mation of the $35,000 to $200,000 estate 
is not near as great as for the elimina- 
tion of estates larger than this bracket. 
With the countless opportunities in the 
post-war period for new products and 
new businesses many new estates of such 
size will come into being. However, the 
problems which a new set of owners in- 
herit and the work involved are almost 
the same. 


Bring Trusteeship to the People 


SERVICE will probably have to be 
tailored to even the small estate, the 
ones that are today overlooked in the 
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quest for the remaining plums. I am re- 
ferring to the ten to fifteen thousand dol- 
jar estate and up. The commercial de- 
partments of our banks have learned how 
to profitably handle the small items and 
it seems that a similar basis will have to 
be developed for small estates. This im- 
plies that operations, administration and 
responsibilities will have to be stream- 
lined and frills and red-tape eliminated. 

In every institution each administra- 
tive step will have to be reappraised in 
the light of effecting economies propor- 
tionate to the increased work incident to 
the numerical increase in smaller estate 
accounts. There is a very tangible satis- 
faction in the fact that no one individual 
can honestly offer the specialized services 
as economically as the well organized 
trust institution. 

A concurrent part of the post-war pro- 
gram should be to effectively bring the 
message of the corporate fiduciary to the 
attention of the public, not only as a part 
of the advertising program of the indi- 
vidual institutions but collectively as a 
profession. The uses and requirements 
of the service, the responsibilities and 
the basis of compensation might all be 
explained. It is realized that trust ser- 
vice does not lend itself to chain store 
type of advertising, but some means of 
telling the story in a prearranged pro- 
gram, city-wide or county-wide, would 
seem advisable. 
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A Job to be Done 


FORMER trust man from one of the 
| Peter possessions, with whom I 
have talked, related that by the constant 
practice of bringing the story of the trust 
institution to the public in his locality, 
by means of advertising and publicity 
news items, almost all but the very small 
estates are now being administered by 
corporate trustees. Their presses carry 
the story of small as well as of large es- 
tates. It is a matter of what company, 
rather than whether any company is 
chosen. 


While it is easy to sit here in my cabin 
and raise questions, it is realized that the 
solutions are not found so easily. Last 
evening as I watched this big grey ship 
plow ahead in the rough sea and realized 
that many others were depending on its 
leadership, I could not help but think 
that if the trust fraternity could be or- 
ganized with the same objective deter- 
mination for the post-war world, it too 
would get through, even though there 
might be many “contacts” which would 
temporarily sidetrack it from its course. 
If, as many think, the trend toward 
rougher going is inevitable, we as a busi- 
ness can either sit back and see what de- 
velops or plow into the matter and, by 
adequate planning, furnish a service that 
is a basic need in the type of world for 
which we are fighting. 


ESTABLISHED 1867 


PEOPLES-PITTSBURGH TRUST COMPANY 


Pittsburgh’s Oldest Trust Company + Serves the Country’s Largest Corporatiors 


Main Office: Wood Street at Fourth Avenue 


Member Federal Deposit Insurance Corporation 





NEW BUSINESS 


A FRESH LOOK AT SMALLER TRUST INSTITUTIONS 


JOHN E. KIRK 


Vice President and Trust Officer, National Bank of Topeka, Kansas 


OMETIMES smaller trust depart- 

ments face the problem of not re- 
ceiving proper recognition, cooperation 
and support from their directors and 
stockholders. There are several rea- 
sons on both sides for this: a lack of 
proper understanding and of feeling of 
responsibility on the part of the direc- 
tors and stockholders; and, a lack of 
aggressiveness and of ability on the 
trust officer’s part to convince them that 
their trust department has possibilities 
of being one of the best wage earners 
in the institution. 


If the trust department is consistent- 
ly losing money and, after careful ex- 
amination, there is no future for the 
department, then the only thing to do 
is to wind up the trust business. Any 
bank, definitely deciding to create a new 
trust department, should make a care- 
ful survey of possibilities: First, as to 
size, wealth, and nature of wealth of 
trade territory to be served; second, 
need of the community for corporate 
fiduciary services, information regard- 
ing which need may be ascertained from 
the volume of estates and trusts passing 
through the local probate court within 
the past decade. 


A big problem of the smaller trust de- 
partments is to furnish a comprehensive 
service with limited personnel. If the 
trust officer or some one else in the 
smaller trust department is not a law- 
yer, it would seem to create the prob- 
lem of an extra expense burden on the 
department for constant legal advice 
which is not strictly allocable to any 
specific trusts. A fresh look at present 
day income tax matters discloses the 
problem of having to either increase 
materially the cost of administration of 
trusts and estates by sending most of 
the income tax matters to outside tax ac- 
countants, or having trained personnel 


Excerpts from address before Mid-Continent 
Wartime Trust Conference, October 14. 


in the department handle them, and this 
generally means increased personnel. 
The smaller trust departments do not 
have a reservoir of material down 
through the ranks who have learned 
the job of their immediate superiors 
and can carry on during emergencies 
such as this. 


Smaller trust departments, as well as 
larger ones, face the problem of meet- 
ing increased demands of beneficiaries 
with low-yield securities. I expect that, 
of the smaller trust departments, one- 
half to three-fourths of their invest- 
ments consist of government securities. 
Have a fresh look through the eyes of 
diversification with a view of increasing 
yield, diversifying holdings and still 
follow the course of the prudent man. 


New Business Opportunities 


In testamentary trusts, the volume of 
business is more easily maintained. 
However, in the personal or living trust, 
costs, taxes, yield, and investments are 
more important factors. The trustor 
may feel that in the living trust he is 
paying a great deal for management of 
his estate during his active lifetime, and 
is not receiving much in return; how- 
ever, through the type of service ren- 
dered and through advertising, many 
more advantages of the living or per- 
sonal trust can be brought to his atten- 
tion, such as providing a vehicle of con- 
veyance without the burden of probate 
expense or procedure, and, if irrevoc- 
able with no incidents of ownership 
reserved, the avoidance of a portion of 
burdensome taxes. 


One of the best ways for the smaller 
trust departments to build volume of 
business is through whole-hearted co- 
operation with the bar and life under- 
writers. We can be of immeasurable 
benefit to life underwriters in pointing 
out to their prospects the inadequacy of 
their insurance program in these days 
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“The fact that trust 
business is cumulative 
seems to be borne out 
by our most recent ex- 
perience. In 1942 we 
qualified on estates 
totaling nearly 5 times 
the 1941 total. Our de- 
partment is making real 
progress.” 


Much has been said, and 
written, on the subject of 
developing new Trust busi- 
ness. While making no 
claims to infallibility, we 
are thankful that so many 
Purse customers are “say- 
ing it with actual results.” 
Inquiries are invited from 
Bankers who will consider 
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business. 
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of higher death taxes. In the Middle 
West the surface to new trust business 
has barely been scratched. Education 
is the “open sesame” to the storehouse 
of huge amounts of potential trust busi- 
ness. The message must be gotten to 
the prospect, and smaller trust depart- 
ments should spend every dime their 
budgets will permit in telling their story 
to the prospect in a dignified and im- 
pressive way through some proven trust 
advertising and business development 
program. One good estate obtained 
through this program will oftentimes 
pay for a year’s well planned advertis- 
ing. Call attention to the fact that 
many individual! executors and trustees 
have been called into service, and that 
these individuals may desire to shift 
this responsibility to a corporate fidu- 
ciliary. 


Certainly any new business should be 
analyzed carefully in the light of pres- 
ent costs and accepted only on an ade- 
quate fee basis. A fresh look at your 
fees may reveal a number of trusts es- 
tablished some years ago, where your 
fee was based on income. If the trust 
instrument permits a change or modifi- 
cation, get in touch with the interested 
parties, and endeavor to change the 
basis of charges. There is a formula 
to determine which side of the ledger 
you are on as to profits, in “A Guide To 
Trust Fees With Recommended Cost Ac- 
counting System,” published by the 
A. B. A. Trust Division. 


It is refreshing to know that there is 
a very definite need for the smaller trust 
departments; that they share an inti- 
macy within their organizations and 
local clientele that cannot be shared by 
the large departments; that, generally 
speaking, they are filling the needs of 
their respective communities satisfac- 
torily with the unstinted support of the 
commercial departments, and are mak- 
ing money; and that generally a fine 
cooperative spirit exists between the 
smaller corporate fiduciary and the bar 
and the life underwriters. 





NEW BUSINESS 


FINANCIAL ADVERTISERS CONVENTION 


UT of the ten general sessions and 

six departmental meetings which 
brought the swing-shift to the field 
of financial conferences, the several 
hundred members attending the 1943 
F.A.A. three-day-and-night meeting 
found a wide variety of useful grist 
for their local mills. If any had the 
idea that their job was “just adver- 
tising’”’ with assorted details of 
whether to use penny-savers or re- 
turn envelopes, what size type to use 
for newspaper copy, or whom to send 
a spasmodic mailing piece to, they 
must have been thoroughly disabused. 
For as Lewis Gordon of the Citizens 
& Southern National of Atlanta, in 
his address as new president, said: 


“Public relations isn’t just a catch- 
word, a happy phrase. Yet, there are 
still far too many men in banking who 
accord it that treatment. Too many think 
of it as ‘sticking an ad in the paper.’ 
For too many it still represents any- 
thing from a ‘gladhand artist, life of 
the party boy’ to lobbying at the state 
capitol. 

“It is a matter of creating an inform- 
ed public who understand and know how 
to evaluate the service they are receiv- 
ing. Banks are dealing with the most 
sensitive material possession of the hu- 
man being—money—around which pivot 
all the hopes, dreams and ambitions on 
the material side of life. In times of 
social unrest, economic 
change, banks become ob- 
jective targets primarily 
because they represent 
money and capital. The 
mysteries of finance, of 
banking operations, cre- 
ated an atmosphere of 
suspicion. Much of that 
has been dissipated by 
keen public relations and 
advertising, but there is a 
far greater job ahead.” 


Nor was this a conclave 
of isolationists. From the 
delightful presentation of 
Capt. Eddie Rickenbacker’s 


LEWIS F. GORDON 


address by his wife, in which he dramati- 
cally contrasted the feats of our fighting 
men with the apathy of the home front, 
to the speech of Lou Townsend of the 
Bank of America in San Francisco, the 
point was made forcefully that whether 
we bear the common name of American 
or the common name of bankers, we 
have a social responsibility to pull our 
load in the boat. Here again was evi- 
dence that opinion is crystallizing na- 
tionally against the selfishness of those 
who go along for the ride without 
recognizing and acting on opportunities 
for advancement of the common cause 
—-be it war or public favor. As Mr. 
Townsend aptly put it: 


“It is hardly original to observe that 
prior to the past ten years far too much 
advertising was so dull that it actually 
did more harm than good. Successful 
bank advertising pre-supposes an appre- 
ciation of the vital human background 
of the banking business. The bank ad- 
vertising manager must try to interpret 
his bank not from the viewpoint of what 
the bank wants to sell, but from the 
viewpoint of what the public should want 
to buy. Every bank advertisement not 
only reflects the bank whose signature 
appears in the advertising, but reflects 
upon the entire banking business.” 


This unity was urged in another 
direction by Ben Young of the National 
Bank of Detroit, in his review of the 
bankers’ key function in protecting the 

value of the people’s sav- 
ings, when he said that 
“bankers must take a chal- 
lenging and a leading part 
in arriving at a workable 
program for our national 
fiscal policies, and in laying 
the facts before the people 
in plain language.” 


Throughout the confer- 
ence ran the thread of Hu- 
manizing our services and 
our public relations. It 
might be said that, at least 
as far as this group of men 
—among the closest to the 
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public of any in banks—Public relations 
(with its connotation of a sort of spec- 
tral, inanimate and jelly-like mass) has 
given way to a far finer concept of Hu- 
man relations as the key to progress of 
the private banking institution and the 
leadership of its incumbents. Rarely 
has this idea been more aptly applied 
or practically illustrated than in the ad- 
dress by T. Spencer Shore of General 
Tire & Rubber Co., who showed the 
delegates a dramatic blue-print of fu- 
ture private enterprise built on human 
equations. His speech is reprinted in 
substance elsewhere in this issue. 


TRUST DEPARTMENTALS 
Pension & Profit-Sharing Plans 


XPRESSING the opinion that pres- 

ent pension plan laws are well 
thought out and entirely workable, Rob- 
ert F. Spindell, Esq., of Chicago, de- 
scribed the main distinctions between 
the four types which are now in opera- 
tion. Individual contracts should be 
noted as not only most expensive, yet 
most extensive in benefits, but are ad- 
ministratively formidable. On the other 
extreme is the group insurance blanket 
coverage, with severe limitations, among 
others being the approximate 2% income 
compared with three to four percent 
under trust plans, which also have in- 
valuable flexibility, particularly beyond 
the minimum or average benefits of in- 
surance. The group permanent plan 
with certificates for each participant in 
the master plan were cited as deserving 
wide consideration, even for groups as 
small as 50 employees. Again, however, 
he noted that the death and termination 
benefits occasion the major administra- 
tive costs. 


Having written plans for a wide var- 
iety of businesses, big and moderate in 
size, Mr. Spindell’s strong recommenda- 
tion of employee benefit plans, on their 
intrinsic merits, as one of the greatest 
opportunities for development of trust 
service will be widely heeded. He not 
only believes that most plans will be 
continued for their value over and 
above that of tax status, providing as 
they do a unique opportunity for corpo- 
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rate management to offset government 
paternalism and many labor grievances. 
And as these funds are accumulated we 
will see some very sizeable totals in the 
future, which, he noted, should stimu- 
late qualified pension trustees to under- 
take these services now or be, in large 
measure, frozen out. 


Trust companies would be well ad- 
vised to work out uniform system, rec- 
ords and statements for economically 
handling these accounts—even for plans 
embracing as few as 50 or 60 employees 
now mostly handled by individual trus- 
tees. He further urged standardization 
of fee schedules, and application of ac- 
ceptance fees of approximately $250 
with charges on a per policy or per 
transaction basis. The corporate fidu- 
ciary has peculiar advantages, for safe- 
keeping, continuity, records, investment 
and group supervision, in the handling 
of profit-sharing trusts, to the greater 
satisfaction of the employees and the 
relief of the individual. He suggested 
the inclusion of an advisory committee 
working with the trustee and approving 
investments and representative of both 
management and employees. This would 
take care of such questions as limita- 
tion to government bonds, purchase of 
corporation’s own securities, ete. Lib- 
eral investment policy is not prohibited 
by laws, he said, but they require full 
disclosure; distribution provisions, not 
investment or administration methods, 
are the prime concern for approval of 
plans. He suggested, for avoidance of 
evaluation difficulties, that all contribu- 
tions be in cash or converted thereto, 
for fund purchases. 


The slowness in approval of plans un- 
der Secs. 165 and 23p, Mr. Spindell 
said, is an administrative problem, ac- 
centuated by shortag: of manpower 
trained in the necessary review work, 
but approvals are being received from 
Washington now. Time will need to be 
extended to the middle or end of next 
year, but this should not delay establish- 
ment of plans immediately, as these can 
be conditioned on approval or can be 
readily amended, with approvals apply- 
ing retroactively. 





NEW BUSINESS 


Man-in-the-Street Recordings 


NOVELTY that turned out to be not 

only successful but pertinent and 
amusing was the playing of transcrip- 
tions of public interviews arranged by 
trust men in six cities. In Baltimore, 
Chicago, Cleveland, Detroit, New York 
and San Francisco, trust members of 
the F.A.A. had corraled a score or so of 
citizens, in addition to six attorneys, for 
interviews at radio stations on their re- 
action to certain words used in trust 
business. 

As the interviewed parties—all men— 
were not hand-picked for flattering pro- 
pensities or trust knowledge, a good 
cross-section of opinion on the public 
understanding and attitude toward 
trust services was obtained, as the re- 
cordings were played to the audience of 
trust and advertising men. Typical was 
the general answer to the question of 
what was the difference between a trust 
and a will, that “a will was the way you 
wanted to leave your money, and a trust 
was the way it was done, or the what 
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happened to the will after you died,” or 
something. 

Pretty concrete evidence was afford- 
ed that people generally don’t have 
much feeling that trust institutions are 
a part of their lives, that the human 
side and the relation of trust business 
to the individual’s personal wants has 
not been dramatized. Allen Crawford 
of Bankers Trust of Detroit, as chair- 
man of the committee, is to be congra- 
tulated for bringing a bit of the public 
to the banks; heretofore we have over- 
emphasized the other side of bringing 
the bank to the public, which is fine 
for the second chapter after we know 
what they are interested in. 

* * ok 

The new F. A. A. officers are: President 
—Lewis F. Gordon, Citizens & Southern 
National Bank, Atlanta; first vice presi- 
dent—J. Lewell Lafferty, Fort Worth 
(Tex.) National Bank; second vice presi- 
dent—Dale Brown, National City Bank, 
Cleveland; third vice president—Swayne P. 
Goodenough, Lincoln-Alliance Bank & Trust 
Co., Rochester, N. Y. 


Srate Street Trust Company 
BOSTON 


A NEW ENGLAND INSTITUTION 
FOR 
EVERY BANKING AND TRUST SERVICE 


Allan Forbes 
President 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 
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“THE SEVEN PILLARS” 


66 HE Seven Pillars” of trusteeship 

provide a text for trust advertis- 
ing which has not been exploited 
enough. Well known to trustmen, these 
seven basic needs for trust service, 
which can be offered only or best by 
trust institutions, are continuous exist- 
ence, financial responsibility, specializa- 
tion, group judgment, confidential ad- 
ministration, accessibility and govern- 
mental supervision. 


While some banks have made use of 
these attributes in their advertising, in 
most cases the copy has been limited 
to the mere listing of them. As such, 
the full value of this mine of “argu- 
ments” for corporate fiduciaryship is 
not extracted. Here is material for a 
series of ads, taking one point at a time, 
illustrating it pictorially and verbally 
to show it in action. More than one ad 
may be desirable on some of the “pil- 
lars;” for example, Trust Company of 
Georgia—without reference to the con- 
tinuing theme—is using Atlanta papers 
for two ads on “Group Judgment,” one 
on investments in general, the other on 
real estate. 


By numbering the ads according to 
the seven needs, reader interest can be 
sustained from one mailing piece or 
newspaper insertion to another. For 
some psychological reason, “series” ad- 
vertising seems to command unusual at- 
tention and to create a sense of antici- 
pation. (Bank of New York, for exam- 
ple, has been most successful with its 
themes of industry, investment and bus- 
iness.) Each new piece might briefly 
refer back to the previously elucidated 
points and thus strengthen the common 
ties. 


The time is most propititious to be- 
gin such a series now. No. 1: Continu- 
ous Existence furnishes an excellent op- 
portunity to demonstrate the desirabil- 
ity of naming a fiduciary who cannot 
be “missing in action.” Similarly, the 
other points can be developed out of 
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Trust New Business Column 


current conditions into a unified “‘cam- 
paign” on the advantages of corporate 
trusteeship. 


* * * 


THINGS WE LIKED 


OMETIMES, an advertising idea in 

another field can profitably be carried 
over to our domain. In copy headed “It 
Was Like This, St. Peter,” an insurance 
company group in Chicago moralizes 
on the evils of procrastination. Might 
not the same approach be used for Will 
advertising—and in a “dignified” way, 
too? 


“For Personal Post-War Planning” 
is the headline of an ad by Girard Trust 
Co. of Philadelphia. In one of the most 
complete and intelligible descriptions 
of the revocable trust to meet these 
eyes, the company asserts the great 
advantages of this device in wartime 
and foresees its increased significance 
when peace comes. 


The Union Bank & Trust Co. of Los 
Angeles has an excellent folder on the 
subject of the burdens of executorship, 
by way of debunking the belief many 
testators have that the designation is 
an honor to a relative or friend. At 
the same time, it offers its services to 
individual executors and administrators 
already acting as such—for bookkeep- 
ing, tax returns, safekeeping of secur- 
ities, real estate management and other 
details. 


It isn’t often that we see promotional 
material on trust services for corporate 
customers. The recent brochure put 
out by Manufacturers National Bank 
of Detroit is therefore welcome on two 
scores. Its title “How to Save Time, 
Work, Worry and Money in performing 
necessary duties for your own stock 
holders” gives a brief picture of what 
the text discusses in sufficient detail 
to create a demand for the services 
offered. 








CONSERVING PRIVATE ESTATES 


Corporate Trusteeship as Viewed from the Bench 


HON. ALLEN M. STEARNE 
Justice, Supreme Court of Pennsylvania 


Justice Stearne writes with the unique ex- 
perience that comes from many years of 
observing the drama of inheritance at first 
hand. As judge of the Orphans Court 
of Philadelphia until his election to the 
highest State court in 1943, Justice Stearne 
knows the history of thousands of Ameri- 
can estates—small and large—and has wit- 
nessed the tragedy and comedy, the happi- 
ness or the sorrow that are so poignantly 
exposed in the wills and trusts of people 
in all stations of life. How fortunate we 
are to go behind the scenes with him, that 
we may profit by his historical, judicial 
and financial conclusions.—The Editor. 


AN, like other animals, is en- 
i dowed with primal instincts. 
Despite statutes and social experi- 
ments, persisting over centuries, no 
measures have yet been 
devised, nor will there be, 


to effectively eradicate 
natural instincts or ma- 
terially alter man’s fun- 
damental nature. Accord- 
ing to Holy Writ, when 
our common _ ancestor 
disobeyed Divine injunc- 
tion and determined to 
act in his own right, he 
was expelled from the 
garden and condemned to 
unremitting toil. The 
sentence, as recorded, 


HON. ALLEN M. STEARNE 
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reads: “In the sweat of thy face - 
shalt thou eat bread.” The punish- 
ment, as with all punishments, did not 
fall solely upon the man. He had ac- 
quired added responsibilities. There 
were a wife and children to feed and 
to protect. This motive of protec- 
tion is a primal instinct which can 
never be effaced. It is as apparent as 
a red thread running through the 
warp or woof in cloth from the loom. 
Acquisition of property and security 
in possession is the “‘back log” to most 
of man’s accomplishments. 


In the earliest days, property as such 
possessed little or no value; it was lim- 
ited to the implements of a man’s voca- 
tion. An estate was then 
settled by the simple expe- 
dient of burying his effects 
with the body. Survivors 
wanted no other spears, 
bridles or blankets than 
their own. Such additional 
articles would only consti- 
tute an impediment to 
nomadic hunting and fish- 
ing. There was neither the 
motive nor the means to 
acquire, accumulate and 
protect property. As man 
became more civilized his 
instinct of acquisition and 
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security in possession broadened and 
strengthened. Burning or burying a sur- 
viving wife, and the liquidation of non- 
sustaining dependents, became abhorrent. 
Man discerned that his responsibility for 
maintenance and protection extended be- 
yond the grave. The problem was ini- 
tially solved by family or tribal owner- 
ship. 


Communism Unsatisfactory 


ISTORY discloses, however, that 

ownership in common has never 
proven satisfactory. Men possess vary- 
ing intelligence and capabilities. It is 
distasteful to an industrious and thrifty 
individual to share the results of his toil 
with the cunning, lazy, incompetent or 
wasteful. Progress and the development 
of the human race have been largely at- 
tained by encouraging individual owner- 
ship, but uniting for common protection. 
It is only when individual methods of 
accumulation become dishonest and accre- 
tions expand to an extent that is unjust 
or harmful to general well-being, that 
public opinion and the law intervene. 


It is the care, administration and dis- 
tribution of accumulations—especially 
after death—with which this article is 
chiefly concerned. In the beginning, all 
accumulations, after death, passed to the 
State. Public opinion soon rejected such 
disposition. .The wishes of a decedent 
came to be more carefully considered, but 
were regarded initially as mere moral ob- 
ligations, effective upon the conscience of 
the possessor. In attempting to enforce 
such moral obligations, the administra- 
tion of estates was later placed in charge 
of the church—it being assumed that 
churchmen, above all others, would faith- 
fully fulfill them. Unfortunately the 
church, with human officials of variable 
consciences, proved inadequate. Such 
method was later rejected. 


Heirs and next of kin were substituted. 
Guarding and protecting one’s own prop- 
erty proved a more stable incentive to 
honest and efficient trust management. 
To review even lightly the history con- 
cerning the creation, development and 
enforcement of trusts would unduly ex- 
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tend this article. To a legal antiquarian 
it is always amusing and instructive to 
follow the contest between the crown, the 
church and the people, and the quarrels of 
the common law and equity lawyers as to 
the establishment and enforcement of 
trusts. It will suffice to state that trusts 
ultimately ceased to be regarded as mere 
moral obligations and became strictly en- 
forcible, both in law and in equity, with- 
in prescribed limitations. 


Vicissitudes of Individual Trusteeship 


HE concept of compensation payable 

to a fiduciary was originally un- 
known. To be selected as an executor or 
trustee was regarded as high a compli- 
ment and honor as could be bestowed by 
one human being upon another. The ser- 
vice was purely honorary and gratuitous. 
As accumulations of property increased, 
the task of settling an estate and admin- 
istering a trust became correspondingly 
burdensome and onerous. Gradually the 
courts allowed compensation to fiducia- 
ries in modest amounts for the work and 
responsibility involved. As our economic 
patterns became more complex, and the 
size of estates greater, the attention, 
work and responsibilities multiplied. 


Another element received a testator’s 
or donor’s consideration. He observed 
that the individual chosen as a fiduciary 
when a will or trust deed was executed, 
frequently failed to retain the qualifica- 
tions and capabilities which he once pos- 
sessed. Age, disease, carelessness, inat- 
tention and vicissitudes of life oft-times 
altered his character and ability. De- 
spite well-considered life expectancies, 
the fiduciary unexpectedly died or was 
incapacitated before or during the ad- 
ministration of the trust. A substituted 
fiduciary frequently failed to comprehend 
fully and follow, in letter and spirit, the 
planned settlements or administration. 
Furthermore, a man previously regarded 
as honest, on occasion hypothecated trust 
assets. Flight, imprisonment or suicide 
did not restore the assets. There result- 
ed a demand for a professional corporate 
fiduciary, to act alone or in cooperation 
with an individual fiduciary. Banks, 
both state and federal, caused their char- 
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ters to be extended, to enable them to 
meet this demand. 


When the Golden Calf Got Sick 


HE obvious advantage and security 

of a corporate fiduciary need not be 
narrated. Especially in these days of 
questioned investments, high taxes, com- 
plex accounting, and complicated forms 
and questionnaires, both state and fed- 
eral, expert advice and guidance are 
necessary. Advertisements of trust com- 
panies need only be examined to review 
the detailed benefits and services rendered 
by them. From the phrase: “it never dies, 
is never sick and never takes a vacation” 
to the narration of the minutiae of trust 
administration, are today as “Thrice 
Told Tales.” Corporate fiduciaries have 
proven of inestimable value and useful- 
ness in trust administration, and have 
become permanent and important instru- 
mentalities therein. Their usefulness 
should be widened, deepened and 
strengthened, but should be judicially and 
legislatively regulated and supervised. 


The chief criticism against corporate 
fiduciaries appears to have arisen because 
of the tremendous losses and shrinkage 
in value of trust securities. Income and 
princical were greatly diminished or lost 
during the depression. It would seem 
that the chief security offenders were the 
so-called participating certificates and 
bonds secured by mortgages on large real 
estate projects. However, such securi- 
ties, rightfully or wrongfully, have been 
repeatedly approved both by the legisla- 
ture and the courts. The real reason for 
the losses was the unprecedented collapse 
of all security values. As. with Moses of 
old, 1929 found us worshipping the gold- 
en calf. We had firmly convinced our- 
selves that we were but approaching the 
edge of expanding values, profits and 
wealth. Similar to the complicated but 
scientific parimutuel machines at race 
tracks, each of us contributed his indivi- 
dual share to value-fixing. 


Professional Records and Standards 


HILE corporate fiduciaries un- 
doubtedly must assume a full share 
of responsibility for the selection of in- 
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vestments, yet it seems unjust to visit 
the sins of all of us upon this particular 
type of trustee. My own observation dis- 
closed that individual trustees acted with 
no better skill or judgment than corpo- 
rate fiduciaries. Beyond all question, the 
results in most individual fiduciary losses 
proved the more disastrous. Officers and 
directors of a corporate fiduciary are only 
human. They, like all other investors, 
were obliged to accept and approve the 
value of real and personal property which 
had been thus fixed by common expe- 
rience especially where there did not ap- 
pear to be a single cloud upon the finan- 
cial horizon indicating the approaching 
hurricane. It is a commonplace judicial 
expression that hindsight is never to be 
substituted for foresight. 

Upon the financial collapse, alarmed 
and distressed beneficiaries frantically ° 
and microscopically sought to discover 
reasons to surcharge in order to make 
good the losses, without distinction, be- 
tween corporate or individual fiduciaries. 
One thing, however, was early apparent: 
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marble fronts, bronze fixtures, mahog- 
any desks and oriental rugs were no sub- 
stitute for managerial ability in avoid- 
ing losses. 

Retrospection reveals that no bank or 
trust company should be regarded solely 
as a commercial enterprise for profit to 
its stockholders. In essence, its function 
is that of a public convenience or service. 
True, capital is required to purchase a 
suitable building and implement it. 
Adequate, if not generous, return for the 
use of money should be permitted to 
stockholders, but they should never re- 
ceive or expect inordinate returns either 
in dividends or capital gain. No charter 
should be granted until the necessity for 
an additional bank is clearly demon- 
strated. Adherence to these principles 
would largely eliminate the money-mak- 
ing motive and tend to keep the corporate 
fiduciary functioning as such a corpora- 
tion was originally contemplated. 


Preserving a Fine Record 


T seems right and proper that banks 

should be permitted to function as 
trust companies. It has been frequently 
suggested that the two be divorced. 
Banks, however, already possess build- 
ings, equipment and personnel. It would 
appear a useless waste to duplicate such 
expenditures. Furthermore, the assets 
of a bank lend greater stability to a cor- 
porate fiduciary. Since assets of the 
trusts are required to be kept separate 
from those of the bank, there appears to 
be little doubt concerning the suitability 
of trust administration by a bank. 

No corporate fiduciary should be offi- 
cered except by experienced and com- 


HAVE YOU RETAIL 
CHAIN FOOD INTERESTS? 


Will manage, with purchase agree- 
ment or other interesting profit 
sharing plan, retail food stores 
with possibilities. Age 43, at 
present employed, with 20 years 
retail chain food store executive 
experience. For appointment— 
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50 E. 42nd St.. New York City 17 
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petent executives who devote to it their 
exclusive time and attention. More care 
should be given to the selection and ade- 
quate compensation of trust officers. It 
is these men who have imposed upon 
them most of the decisions, responsibili- 
ties and discretion of trust administra- 
tion. More consideration should be given 
to intelligent and satisfactory adminis- 
tration, rather than seeking to reduce 
corporate responsibility to a minimum. 
Too much praise cannot be given to 
trust officers for their untiring efforts 
and the fine results achieved by such con- 
sideration. On the other hand, certain 
trust companies have earned just criti- 
cism by disregarding the true interests 
of beneficiaries in order to save the corp- 
oration from any question. They have 
often liquidated sound securities without 
sufficient cause and re-invested the pro- 
ceeds in legal securities with low yield. 


Socially Valuable 


,’,ROM past experience, it is obvious 
that extraordinary care should now 
be exercised to see that a trust security 
is ample and readily marketable. Expe- 
rience should teach that every care must 
be exercised to prevent a recurrence of 
the late catastrophe. While the law is 
clear, the corporation should take ex- 
treme care that no officer, employee or 
stockholder is in any manner interested, 
directly or indirectly, in any corporation 
or individual doing business with a 
corporate fiduciary. It should be a ser- 
ious criminal offense for any such indi- 
vidual to receive any portion of a com- 
mission for the placing of a mortgage, or 
any part of compensation paid to con- 
tractors for care and maintenance of real 
or personal assets belonging to a trust. 
Such irregularities are not easily detect- 
ed, but when they are they should be 
severely punished. No one should ever 
profit except by just compensation al- 
lowed by law. 
Considered as a whole, the function of 
a corporate fiduciary is necessary and 
beneficent. Every aid and encourage- 
ment, with proper supervision, should be 
given to such instrumentalities which 
have inured, and will still greatly inure, 
to the benefit and security of all trusts. 
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USES AND LIMITATIONS OF COMMON 
TRUST FUNDS 


LOUIS S. HEADLEY 
Vice President, The First Trust Company of St. Paul State Bank, St. Paul, Minn. 


HE Common Trust fund involves no 
new trust, no separate entity. The 
plan is a plan and nothing more. The 
trustee acts as he has always acted. He 
merely adopts a device whereby he can 
own the obligations of a corporation or 
an interest in a corporation in other than 
round amounts. 
The statute permitting the practice, if 
a statute is necessary, can be simple. In 
Minnesota, we operated a fund before we 
had a statute, merely with the consent of 
the settlors. When we wanted to make 
the plan more generally available we 
amended the law, not by adding common 
trust funds to the list of authorized in- 
vestments as they did in Delaware, but 
by a few simple words in the practice 
section, authorizing the purchase of frac- 
tional as well as whole securities. The 


only condition is that all of the fractions 
be held by the trustee in its several trust 


accounts. We have no regulations be- 
cause none are necessary. 

The situation in some states where the 
separate entity theory has been accepted 
is quite in contrast with that in Minne- 
sota. Given the appearance of substance 
in those states, yet strange and difficult 
to classify, the common trust plan has 
occasioned the alarm which so often ac- 
companies the unreal. Elaborate statutes 
have been followed by minute regulations, 
so cumbersome at times as to make the 
plan wholly unusable. I am not surprised 
at this running to and fro for legislators 
have been introduced to a ghost. 


The Choice—Systematized 
Administration 


Small trusts, perhaps up to $25,000, 
cost the trustee more than they pay. Only 
two courses seem open if the situation is 
to be corrected: to establish a prohibitive 
minimum fee or refuse to accept such 
- From address before the Mid-Continent Trust 


Conference of The American Bankers Association, 
October 14. 


accounts altogether, or to reduce costs by 
systematized administration. 


Systematized administration with re- 
duced costs is the sound approach to the 
problem of the small trusts, and no other 
device offers so much promise, just now, 
as the common trust fund. Its importance 
lies in the fact that its possible savings 
run through all departments. For pur- 
poses of investment and review it con- 
verts many small trusts into the equiva- 
lent of one large one. The time required 
of research and statistical departments, * 
of investment officers, of committees and 
members of the Board, is materially re- 
duced. Administrative officers are large- 
ly relieved of time-consuming correspon- 
dence and conversations with co-trustees 
and beneficiaries about individual securi- 
ties, called bonds, the reinvestment of 
funds, rights to subscribe, reorganiza- 
tions, proxies and the like. Bookkeeping 
items are greatly reduced in number. 
Coupon clipping is greatly reduced. Or- 
dinarily there is no amortization. In- 
stead of making virtually identical en- 
tries in a hundred accounts, a single 
entry in the common account is all that 
is required. Four entries of receipts and 
perhaps six or eight of disbursements 
in an individual account will suffice for 
the year. When a plan is in operation 
the time required in its administration is 
probably not greater than in a single 
trust of like size. 


Tangible Savings 


The testimony of companies making a 
thorough-going use of the plan is vir- 
tually unanimous as to its value. One 
large company has reduced the number of 
investment items in participating trusts 
by more than 6,300. The Investment Of- 
ficer says: “Let us take a specific case of 
a $25,000 trust which heretofore has had 
fifteen items and now through sales and 
reinvestment has nothing but units of the 
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Fund. I cannot see anything but very 
definite savings in practically every 
division of the Trust Department.” An- 
other company reports a reduction of in- 
vestment items in participating trusts 
from 1056 to 43 in the common fund. It 
cites savings through elimination of es- 
tate reviews, simplicity in dealing with 
co-trustees, ease of investing cash bal- 
ances through journal entries rather than 
through the trading desk, shorter state- 
ments and easier court accountings, re- 
duced possibilities of surcharge, and a 
general reduction in the time required 
of officers in answering questions of bene- 
ficiaries, writing co-trustees, supervising 
transfers of securities into street name 
and the like. Here are some compara- 
tive figures on costs from a third com- 
pany: 
ANNUAL COST 
Entirely Invested Invested in 
in Diversified 
Common Trust Fund Securities 
$19.76 $ 25.48 
36.96 66.24 
54.16 95.17 
71.36 128.74 
97.16 145.85 


Corpus 

$ 5,000 
15,000 
25,000 
35,000 
50,000 


The testimony of a fourth company 
relates to an actual comparison between 
twenty comparable accounts, half of 
which were invested entirely through a 
common trust fund and half in miscel- 
laneous securities. The cost per account 
for the former was $48.89 and for the 
latter $88.41. 


Full Employment 


If substantial savings to the trustee 
are to be realized in the greatest degree, 
the plan must be fully employed. Small 
trusts must be completely liquidated and 
the entire fund invested under the plan. 
It is here that conscientious trustees 
sometimes hesitate; the course seems 
drastic and unjustified. The account, we 
will assume, contains enough items to 
give reasonable diversification although 
each is necessarily small and perhaps un- 
familiar. Analysis discloses no grounds 
for criticism of individual securities ex- 
cept comparative obscurity and lack of a 
ready market. The yields are distinctly 
good, and will be less under the plan. The 
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life tenant is entitled to the full coupon 
without amortization as the account 
stands. The trust instrument or statute 
authorizes retention. The chief advan- 
tage from conversion seems to be in the 
saving to the trustee. A trustee is fear- 
ful that it will be actuated by its own 
convenience rather than the good of the 
trust. If the trust had come in cash, it 
would not have hesitated to use the Fund. 


Logically it is difficult to see why it 
should not convert securities which it 
would not buy, and invest the proceeds 
as it would invest the cash. Any other 
course is certain to result in the accumu- 
lation of many unfamiliar securities, 
difficult and often impossible to follow. 
Changes may come suddenly and without 
the knowledge of the trustee. The suc- 
cess of the enterprise may depend upon 
the skill of a single individual and cease 
with his death. When trouble comes 
there may be no market and the loss may 
be complete. The quality in these small 
inherited accounts ordinarily is not such 
as we would consider adequate for orig- 
inal purchase. Diversification certainly 
is not so complete as in a common trust 
fund. 


The safety of the trustee, also, is a 
legitimate consideration. It is out of 
these miscellaneous inherited securities 
that surcharges most often arise. The 
trustee has retained them for the sup- 
posed good of the account only to find 
that when trouble comes it is the one 
held liable. This is in addition to the ex- 
cessive cost of administering such an ac- 
count. 


Benefits to the Trust Account 


Adequate diversification obviously is 


impossible in a small bond account. The 
problem is most acute in accounts of less 
than $20,000, although the, practical dif- 
ficulties of holding many different securi- 
ties in a single account of $50,000 make 
it important even there. Perhaps the 
only benefit to trusts from the use of the 
plan is the possibility which it offers for 
better diversification. Not only is catas- 
trophic loss of principal made unlikely 
by diversification, but also sudden and 
serious interruption of income. 
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Use of the plan to produce high yields 
is full of pitfalls. A common trust fund 
should never harbor a security which 
would not be bought for a single trust of 
like size. Any competition between funds 
to show the highest yield should be avoid- 
ed and the publication of comparative 
yields should be discouraged. There are, 
however, considerations which make the 
practice of lowering quality to produce 
yield quite unlikely. The funds for a 
common account are received in cash. 
Their investment represents the capacity 
and judgment of the trustees. The fund, 
therefore, comes to represent the trus- 
tee’s conception of an ideal trust. His 
acts will have a host of witnesses. While 
eager to show a reasonable yield, he will 
be equally eager to avoid mistakes and 
losses. The two motives should tend to 
become fairly balanced. 

There is, however, the possibility of 
obtaining a slightly higher yield, for 
smaller trusts, through the use of the 
common trust fund. The explanation 
again is to be found in diversification. 
With a small fund a reasonable spread of 
risk is impossible. Virtually riskless se- 
curities are imperative. The time ele- 
ment must be regarded as well as the 
strength of the obligor and the security 
which he offers. If the risks of changing 
money. values and of the capacity of the 
borrower to pay are to be substantially 
avoided, the investor is driven to short- 
time government obligations with conse- 
quent low returns on the investment. 


Limitations on Use 


It would be surprising if a plan which 
on its face has so much to commend it did 
not, in practice, have its limitations. 
Certain of them may limit the use- 
fulness of the plan at a particular time 
or under prevailing circumstances; some 
may be inherent in the plan itself. 

The former type of limitation is occa- 
sioned, just now, by the competition of- 
fered by government bonds. With 
United States Savings Bonds, Series G, 
yielding 24%% if held to maturity in ten 
years, with a guaranteed redemption 
value, available in small denominations, 
and with other government obligations 
of long or short maturities offered in a 
form to fit almost any requirement of a 
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trust, the need for diversification largely 
disappears; and with it goes the greatest 
usefulness of the common fund plan. 
Nothing is gained by using a common 
trust fund consisting solely of govern- 
ment bonds. The advantage from the 
plan through the diversification of mis- 
cellaneous securities, therefore, must be 
found in the yield provided by other pos- 
sible investments. If we look to the 
highest grade public utility, or even rail- 
road bonds, the return is not substan- 
tially higher than on governments. Their 
maturities are long, they are selling fre- 
quently above their call price and offer 
little competition to governments. 

Local or little known issues may be 
considered. Their lack of marketability, 
their dependence upon the skill of a sin- 
gle man or small group of men, their vul- 
nerability to attack by larger enterprises’ 
and to influences beyond the manage- 
ment’s control, have usually denied them 
the attention which intrinsically they 
seem to deserve. Perhaps there are some 
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issues of this sort which are well known 
to the trustee and can be closely watched, 
that can be included. If use is made of 
them, ordinarily it should be only 
through a common fund. 

Mortgages, even when available, have 
several serious objections. There is no 
satisfactory way of appraising them each 
quarter unless always at par, and this is 
not entirely fair. An account which be- 
comes a part owner in a good mortgage 
when 5% is the going rate should not be 
required to share it with other accounts 
at par when the going rate is 34% or 4%. 
If a default exists when the fund opens 
to let in new accounts, the mortgage 
must be removed from the fund; if mort- 
gages are used it would be well to see 
that interest dates do not fall shortly be- 
fore the fund opens. 

The yield on preferred stocks ordinar- 
ily is somewhat higher than on bonds. 
While they have no maturity, the better 
ones have a ready market. On the other 
hand, regular income is not promised, 
call provisions may result in losses, 
stocks even when preferred may be made 
junior to subsequent bond issues. A com- 
mon fund seemingly can hold a reason- 
able amount of the better preferred stock 
with a measure of benefit to the income 
account. 

May equities ever, properly be bought 
in trust accounts? The practice of trus- 
tees who are free to buy stocks gives an 
overwhelmingly affirmative answer. Such 
reservations as now remain relate chiefly 
to the propriety of their use in small ac- 
counts. It has been the feeling in many 
quarters, that small trusts should not 
take the inevitable risks inherent in 
stocks, for, they point out, the whole 
stock market is subject to greater fluc- 
tuations than the bond market, and 
against this diversification offers little 
protection. 

Protagonists of the other school con- 
sider this ultra-conservatism, if not 
downright cowardice. They see no rea- 
son why a small trust should not have the 
same investment advantages that a large 
one does, if the risks can be adequately 
spread. Is it fair to the life tenant to 


think only of security of principal and 
nothing of income? 
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But how much difference does it make, 
asks the doubtor. The difference be- 
tween a government bond at 244% and a 
fund which produces 314% is only 1% or 
$50 on a $5,000 trust, not enough to 
change anyone’s scale of living. Better 
play safe. To which the advocate replies 
that the fault is not with the plan but 
with the size of the account, and that 
314% after all is 40% more than 214%. 
The argument is a close one; but it is 
undoubtedly true, just now, that the com- 
parative attractiveness of government 
bonds is the chief limitation on the use- 
fulness of the common trust plan. 


Can Individual Requirements Be 
Reconciled? 


There are other limitations, however, 
not so definitely related to the times 
which should be recognized. A common 
fund is administered for the average 
trust and cannot give consideration to 
the needs of the particular account; the 
beneficiary of one trust may have use for 
tax exemption, his other income consid- 
ered, whereas for another it is unimpor- 
tant. Premiums ordinarily are not amor- 
tized, to the advantage of the immediate 
beneficiary and the detriment of the re- 
mainderman. No close allocation of stock 
dividends is possible in states which fol- 
low the Pennsylvania Rule. The bene- 
ficiary of a trust which has bought in 
when markets were low and yields were 
high suffers a reduction in income when 
new accounts are admitted after the mar- 
ket has arisen, at least where amortiza- 
tion is attempted; to a degree profits are 
capitalized and the funds of his trust are 
invested at a lower yield. To convert in- 
herited securities on which the benefi- 
ciary is receiving the entire coupon usual- 
ly has the same result. 

What then shall be our current ap- 
praisal of the common trust plan? For 
the trustee, especially if a large institu- 
tion, it has possibilities of very substan- 
tial savings. While these are to the im- 
mediate advantage of the trust company 
they open the way for the extension of 
trust service to people who otherwise 
could not afford it. Small accounts, eco- 
nomically handled, may some day become 
an important part of our business. To 
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accomplish these savings the plan must 
be extensively used. Small accounts 
should be accepted only with the under- 
standing that they will be so handled; 
existing accounts should be converted as 
rapidly as conditions permit. Any re- 
duction in income will be compensated, 
at least in part, by greater security. 

A common trust fund may well become 
the trust institution’s ideal account. It 
will represent both its original and con- 
tinuing skill. The fund is received in 
cash and is free from the interference of 
co-trustees. It may be balanced between 
fixed obligations and equities, and diver- 
sified among industries and maturities 
as the judgment of the trust institution 
dictates. It may be changed at will. The 
size may become such that it can, if it 
deems advisable, adopt a mechanical 
formula for timing the purchase and sale 
of stocks and bonds. Representing a 
conspicuous exhibition of its skill, a com- 
mon trust fund will receive exceptional 
attention. It will be subjected to con- 
tinuing review. 

Regularity of income, release from the 
danger of catastrophic loss, participation 
to a moderate degree in many enter- 
prises, a stake in a cross section of our 
economy, assurance of the highest skill 
which the trustee possesses, a share in an 
ideal account, should provide a security 
and satisfaction which will in normal 
times outbalance the doubts and disad- 
vantages which I have mentioned. 


Job Instructor Training 


The first of a series of Job Instructor 
Training Programs opened last month in 
Cincinnati, under the joint sponsorship of 
the American Institute of Banking and the 
American Bankers Association. 

Similar programs were arranged for this 
month in St. Louis, Houston, Richmond and 
Atlanta, according to an announcement by 
David L. Colby, national A.I.B. president, 
who is assistant vice president of the Boat- 
men’s National Bank, St. Louis. Addition- 
al programs to be held in still other cities 
are now under consideration. 

The Job Instructor Training Programs 
or “J.I.T.” groups, as they will be popularly 
known, will consist of a series of week-long 
programs of instruction into which will be 
drawn representatives of other A.I.B. chap- 
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ters located in the general areas of the 
cities in which the meetings are to be held. 
These representatives, thus trained in the 
fundamentals and practices of the program, 
will then return to their cities where, 
through the local A.I.B. chapters, they will 
instruct the job trainers and supervisors 
from banks in their local chapter areas. 
The job supervisors, at the end of two 
weeks of training, will be equipped to use 
the job instruction methods taught them 
under the J.I.T. program, in training the 
employees in their banks. 


eS  — 


Earmarks of a Good Trust Institution 


The latest of Gilbert Stephenson’s Studies 
in Trust Business, Second Series, bears the 
above title. The “earmarks” are discussed 
under the headings: general reputation, fi- 
nancial condition, management experience 
staff and organization and layout and equip- 
ment of trust department, general attitude 
toward trust business, trust policies and 
trust relationships. 

The study is issued as a supplement to 
the October Trust Bulletin. 
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ANALYZING TRUST COSTS 


HE value of trust cost studies has 

been amply demonstrated in Mary- 
land, Pennsylvania and New York, de- 
clared Henry A. Theis, president of the 
American Bankers Assn. Trust Division, 
in urging the delegates to the Mid-Con- 
tinent Wartime Trust Conference, held 
last month in Chicago, to determine 
whether their trust departments are be- 
ing operated at a profit. Mr. Theis, who 
is vice president of Guaranty Trust 
Company of New York, which he joined 
twenty-five years ago to study trust 
costs and charges, pointed out that, as 
a result of the analyses made in the 
three named States, fees were increased, 
by statute in Maryland and New York, 
by management in Pennsylvania. 

The study in New York was made by 
the State Banking Department, the first 
instance of its kind, according to Mr. 
Theis who expressed surprise that more 
State supervisory authorities had not 
concerned themselves with trust opera- 
tions as a vital factor in bank stability. 
He indicated that if a solution for un- 
profitable trust departments is not 
found from within, one will be pre- 
scribed from without, “and then we will 
complain about bureaucratic interfer- 
ence.” 

In making a cost survey, both of the 
trust department as a whole and of in- 
dividual accounts, Mr. Theis suggested 
use of “Guide to Trust Fees with Recom- 
mended Cost Accounting System,” pre- 
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pared by the A. B. A.’s Committee on 
Costs and Charges, of which he was 
for many years chairman. Among the 
items to ascertain, he listed the follow- 
ing: 


1. Are the fees based upon out-of-date 
statutes or customs? 

. How are fees split with individual 
co-executors and co-trustees? 

. Is there a large volume of business 
in process of administration which 
was originally accepted on an un- 
profitable basis? 

. Are new accounts taken only on a 
profitable basis? 

. Have the costs materially increased, 
especially with respect to tax mat- 
ters, servicing of property and war 
activities. 

. Is there a centralized responsibility 
for fixing and collecting compensa- 
tion? 

. Where compensation is allowed by 
courts, has your case been properly 
prepared and submitted to the court? 


. Does your trust department have 
sufficient volume of business? 


9. Have you reached for volume under 
the delusion that volume spells pro- 
fit? 

. Have you accepted trusts with queer 
provisions or queer property, or with 
unnecessarily numerous sub-trusts? 


. Are you rendering too much free 
service? Do you render any free 
service without determining the pro- 
fit in good will or new business and 
the loss in actual expense? Are free 
or inadequately paid for accounts 
imposed on you by the banking de- 
partment? 

. Is your system outmoded, or modern- 
ized; has it been mechanized where 
economical? Are there too many ob- 
solete forms, and unnecessary cop- 
ies? 

. Is a common trust fund permissible 
under your statute and feasible? 

. Have you an up-to-date method or 
standard for trust charges—an up- 
to-date fee schedule? 

. Are you charging additional fees for 
extraordinary services where per- 
mitted? 

. Are you applying your fee schedules 
uniformly and impartially? 
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COOPERATION IN BANK MANAGEMENT 
Participation of General and Trust Officers in Company Affairs 


EVANS WOOLLEN, JR. 
President, Fletcher Trust Co., Indianapolis 


BELIEVE that the fault for unsatis- 

factory relationship between the bank 
and the trust department may be laid at 
the door of general administration. If 
general administration has any clear 
duty it is to bear responsibility for the 
working relationship between various 
divisions of a business and its person- 
nel. If general officers are not interest- 
ed in a trust department because it is 
not earning well, then the general offi- 
cers are at fault in some particulars. 
They should never have founded a trust 
department on the expectation of a 
quick growth or early profit. They 
should have known by taking thought 
and by inquiry that a trust business is 
by nature a slow starter. 

Also those who found a trust depart- 
ment should know that an institution 
can gain a degree of confidence which 
will induce the depositing of money 
more quickly than it can gain that great- 
er degree of confidence which is re- 
quired in naming a fiduciary. But if 
the trust department after a reasonable 
period of years is still an unsatisfactory 
earning unit, the responsibility still 
falls upon general officers. They are 
responsible for the selection and con- 
tinuance of personnel; also that the in- 
stitution command the respect of the 
community and thus effectively invite 
new trust business. By indirect meth- 
ods general officers or directors can at- 
tract the larger trust appointments 
sometimes where the direct approach of 
the solicitor would fail. 


Remedies for Defects 


Why is the deficiency so common as to 
excite comment? Usually only a minor- 
ity, and in many cases only a very small 
minority of the whole corporate staff en- 
gaged in general administration ever has 
any experience or training in trust work. 


In address to Mid-Continent Trust Conference. 


Well grounded in bank operations, they 
find it natural and pleasurable to keep a 
hand in. They may feel uncomfortably 
lay to trust work, and easy to lean too 
heavily on trust men, accepting decisions 
rather than participating in them. They 
may feel deficient in legal education and 
not have discovered that overall trust 
work is more business than law. 


The following remedies may be sug- 
gested: that general officers make a de- 
liberate and consistent effort to partici- 
pate more actively in trust department 
decisions, and make an effort to talk with - 
numerous trust clients, that they be alert 
to opportunities to draw trust men into 
participation in general administration, 
that, in the company of trust officers, they 
attend trust conferences. 


General officers can participate more 
actively in trust department decisions 
largely in committee work, by a more 
vigorously questioning attitude. Search- 
ing questions can uncover surprising 
angles even though they may be asked 
by one who is not a technician. The prob- 
lems of a trust department are peculiar- 
ly adapted to group deliberation and dis- 
cussion as so many questions involve 
weighing the interests and rights of so 
many diverse parties. To one mind an 
obligation in one direction will loom large 
and to another a conflicting interest will 
appear important. The question cannot 
be too often asked; what is the exact lan- 
guage of the will or trust instrument 
which bears upon this transaction or this 
question? That language when read in 
committee will fall differently upon dif- 
ferent ears; and you have observed that 
it is not always the legally trained mind 
which grasps the full meaning. Frequent- 
ly the full meaning is a composite of im- 
pressions. 

So it is suggested that a little more 


reaching by general officers into the work 
of the trust department will serve a dual 
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purpose. It will qualify them to carry 
more intelligently their responsibility for 
the trust department, of which they can- 
not divest themselves by leaving things 
to the trust expert. It will also make 
the committee a more useful instrument 
in trust administration. The work of the 
committee will become less a thing of 
form and more of substance. Care 
should be taken, however, that, where 
there is a perplexing problem, views of 
the trust men be the groundwork upon 
which the general officer constructs his 
opinion. 


Two-Way Path 


It is suggested, secondly, that general 
officers make an effort to meet and talk 
with numerous trust department clients. 
That such a practice builds good will 
there can be no doubt. Does not anyone 
who does business with an institution 
like to feel acquainted with the institu- 
tion beyond the particular individual 
with whom he transacts business? But 
the building of good will is not the only 
consideration here and perhaps not the 
chief one. Any man who has served on 
a trust committee will realize that he has 
made his best contribution to the work 
of that committee when it discussed the 
affairs of people whom he knew. His 
competence is enhanced. 


Trust officers should be encouraged to 
bring trust clients to the desks of general 
officers whenever they can do so grace- 
fully. When a trust officer cannot do so 
he should have no reticence in telephon- 
ing a general officer and saying, “Will you 
please come to my desk to meet Mr. or 
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Mrs. So-and-so.” For such a practice 
the general officer should have nothing 
but thanks and commendation. 


No organization is built or rebuilt in 
a vacuum. It is suggested that through 
the years there be alertness to opportuni- 
ties to draw trust men into participation 
in general administration. When the 
time and circumstances are right, when 
the human equation comes into balance, 
it is good to have a trust man on the 
board of directors; to have one on the 
executive committee. It is desirable to 
include trust men in committee work of 
company-wide import, as for instance the 
study of personnel problems. In short, 
just as general officers should reach into 
the trust department, so ways should be 
found for trust men to reach out of the 
department. Most important of all such 
means is that trust men should feel that 
they can go to the desk of a general of- 
ficer to discuss any question of general 
policy with assurance of a respectful and 
interested hearing. 


Conference Attendance 


Last of all is the suggestion that gen- 
eral officers, in the company of trust of- 
ficers, attend trust conferences. First of 
all is the train ride. If you two settle 
down in the smoker (with or without 
benefit of highball, according to your own 
way), you will talk about golf, baseball, 
gardening or politics; but soon you will 
be back on the topic of the trust depart- 
ment, for that is your largest common 
ground. The leisure and detachment of 
that train ride will give you something 
which you could not have manufactured 
in the office. 


At the conference itself I believe there 
is more for the general officer, if he is 
accompanied by a trust man, than there 
is for the trust man himself. The trust 
man will hear a good deal which he al- 
ready knows; the general officer will hear 
a good deal which he doesn’t understand 
and which he may think doesn’t affect 
his business. At breakfast the next 
morning he will be asking some questions 
and learning with interest and some sur- 
prise where various matters fit into the 
affairs of his own institution. 
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OPERATING ECONOMIES 


LMOST every trust institution can 
not only adjust to manpower limita- 
tions but at the same time effect econo- 
mies and improve efficiency, according to 
Rodney P. Lien, vice president and comp- 
troller of The Cleveland Trust Company. 
Speaking before the Mid-Continent War- 
time Trust Conference in Chicago last 
month, Mr. Lien, formerly Ohio Super- 
visor of Banks, declared that personnel 
shortages have led to a recognition that 
bank “production” in peacetime was at 
an alarmingly low level, and that many 
lessons learned in this emergency “should 
result in permanent improvement in the 
productive capacity of bank personnel.” 
Having played a part in his company’s 
program of adjustment over the past 
two years, Mr. Lien cited the substantial 
savings in cost and enhanced efficiency as 
a consequence of a survey and rearrange- 
ment of physical layout, particularly in 
the corporate trust department where 
some 22% less personnel is handling a 
greater volume of work, with less over- 
time, than when the program was insti- 
tuted. A contributing factor was the 
close, continuous control over even the 
simplest function. 

Every form used in his institution 
must be approved by the comptroller’s 
department before an order is placed. 
Real savings have resulted from redesign- 
ing and simplifying forms, eliminating 
frills and pen rulings and colors wher- 
ever no lowering of efficiency or standard 
of service will be involved. Makeshift 
revision by the people using the forms 
is undesirable because it makes for awk- 
ward handling and doubt as to its proper 
use, especially if the employee leaves. 
By standardizing the size of envelopes 
and enclosures, further reduction in costs 
is possible through purchase in larger 
quantities. Proper designing of notices, 
statements, etc., will permit use of win- 
dow envelopes, thus cutting typing time. 
Kraft envelopes cost less than white 
stock and have the advantage of opaque- 
ness. Mr. Lien pointed out that, when a 
form comes up for reorder, a question- 
naire is sent to the department to deter- 
mine its use and whether it can be com- 
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bined with some other or entirely elim- 
inated. An “O.K. as is” does not pre- 
clude the comptroller’s office from further 
investigation. 


Citing the savings accomplished by 
use of machines and tabulating cards, 
Mr. Lien asserted that banks, not (with 
rare exceptions) having research depart- 
ments for their own product, have relied 
on equipment manufacturers to develop 
new methods, but he is “convinced that 
we could do much to increase our pro- 
ductive capacity and reduce our costs if 
we would give continuous attention to 
refinements of our operating procedure.” 
He concluded that after the war the need 
for constant economies and labor-saving 
devices will persist. 


SS) 
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Trustmen know the great need in their 
work for accurate copies of wills, trust 
agreements, letters, court and other de- 
cisions and rulings, to mention but a few 
documents. Speed, convenience and inex- 
pensiveness are, of course, important con- 
siderations in selecting a method of repro- 
duction. 

By a newly developed photo-processed 
means, aS many as a hundred copies can 
be made by any employee, quickly, at low 
cost and without a dark room, in faithful 
detail up to 18x22 inches in the exact 
size of the original. A specially prepared 
photo paper prevents fading. 

Full information about the A-PE-CO 
Photo-Copyer, as it is known, may be ob- 
tained from American Photocopy Equip- 
ment Co., Dept. 291, 2849 N. Clark St., 
Chicago. 
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New Ruling on Frozen Securities 


The Treasury Department has issued 
regulations relating to frozen domestic se- 
curities accounts of banks and other finan- 
cial institutions located in countries block- 
ed under the freezing order. The new reg- 
ulations, officially styled General Ruling 
No. 17, constitute a further measure to pre- 
vent Axis nationals and Axis sympathizers 
from cloaking their securities holdings and 
financial transactions in the United States. 


Securities accounts maintained in the 
United States in the name of foreign finan- 
cial institutions are known to contain secur- 
ities beneficially owned by clients or cus- 
tomers of such institutions. However, such 
securities are in no way differentiated from 
securities owned by the foreign financial 
institution itself. If securities held in an 
account of a foreign financial institution 
are sold, the proceeds revert to its general 
blocked account. However, this may mean 
that the foreign financial institution will 
credit the proceeds in its home office to the 
account of the beneficial owner of the se- 
curities. Such owner might well be an 
Axis national who would thus receive the 
benefits of free foreign exchange. Further- 
more, such Axis national might have ac- 
quired his “ownership,” either literally or 
figuratively, at the point of a gun. 


Under General Ruling No. 17 there may 
not be any sales or purchases of securities 
or receipt of income on securities held in 
the account of a foreign financial institu- 
tion within a blocked country unless the 
banking institution in the United States 
which holds the securities has complete in- 
formation as to the past and present bene- 
ficial ownership of the securities. As an 
alternative to the obtaining of such infor- 
mation, the banking institution in the 
United States may conduct such securities 
transactions on the basis of a certification 
obtained from the foreign financial insti- 
tution. The terms of the certification are 
specifically spelled out in the new regula- 
tions. 


In order to avoid creating additional bur- 
dens for domestic coupon and dividend pay- 
ing agents and to minimize possible losses 
where neither such information nor certi- 
fication is available, the regulations also 
permit sales of securities and the receipt 
of dividends and interest thereon, provided 
the proceeds are deposited into a specially 
restricted account called a General Ruling 
No. 6 account. 





INHIBITED CAPITAL 


Can Institutional Investors Provide Representation 
Now Lacking for Small Stockholders ? 


EDWARD E. CHASE 
President, Maine Securities Co., Portland; 
President. The New England Council 


f ppenes principal justification for a 
system of free enterprise is the 
taking of creative risks, and its sur- 


vival requires the aggressive use of 


capital. Anyone who wants private 
ownership to endure must uphold free 
enterprise. When owners or man- 
agers of capital shirk the risks of 
free enterprise, they are not playing 
safe—they are participating in the 
suicide of their own economic system. 

In recent years, there has been a great 
increase in the amount of inhibited capi- 
tal. These are inhibitions of law, of cus- 
tom and practice, as well as of fear and 
ignorance. Financial institutions are in- 
hibited by the currently prevailing con- 
cept of liquidity. Investors are inhibited 
by fear, and also by tax laws penalizing 
the promotional risk taker. Trust funds 
are inhibited by laws of some states, 
managed funds generally by emphasis 
upon security and income as dominant 
considerations. This is a general and in- 


It is heped that this portrayal of a serious 
weakness in our corporate ownership structure 
may provide some constructive and considered 
suggestions from those readers who see the danger 
of “industrial share cropping.’’—Editor’s Note. 
(The views expressed here do not necessarily 
refiect the attitude of the Council.) 


adequate statement, but it illustrates a 
tendency toward the accumulation of cap- 
ital in “dead hands,” so far as risk taking 
is concerned. It makes pertinent this 
question: Who are the risk-takers of the 
future? 

When I say “Risk,” nine times in ten 
my companion thinks “Market’’; and this 
reflects the dominant emphasis upon price 
and liquidity in investment thinking to- 
day. The real risks, however—the basic 
risks—are taken by management: the 
risk of new enterprises, of new products 
and processes; and since it is the func- 
tion and justification of capitalism to take 
these essential creative risks, it follows 
that any owner, custodian or manager of 
capital must be concerned primarily with 
management. If he neglects this func- 
tion of ownership, he shirks his primary 
responsibility as a capitalist or represen- 
tative of capitalists. 


The words “cautious” and “prudent” 
lack the dynamic note. Hence, we have 
invented a new term, “liquidity.” Some- 
how we have managed to think of liquid- 
ity as brave and constructive and desir- 
able, when all it means is the ability to 
run away quickly. 

Much of the trouble in our economic 
system is due to a running away from 
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the responsibilities of ownership—an 
over-emphasis on “guaranteed” security. 
In this respect, trust funds and managed 
funds are not alone; but by reason of 
their own claim to superior intelligence, 
and also on account of the large amount 
of capital in their control, it seems right 
to list them at the head of those who have 
neglected an opportunity for financial 
leadership. The allegation is that they 
ought to know better. They ought to 
concentrate on management instead of 
market, to demand representation in 
supervisory management instead of run- 
ning away fromit. If they have no capa- 
city for management of enterprise, they 
have no business handling capital. 

Generally, trust funds are created for 
a purpose which assumes the continuance 
of free enterprise. Most of the persons, 
living or dead, out of whose property the 
trust funds were established, wanted the 
system of free enterprise to endure. Un- 
less free enterprise is to remain, there is 
no sense in a trust fund anyway, no 
future for its function. 


I do not propose a remedy; but I do 
hope that all managers of other people’s 
capital will re-examine the fundamental 
premises of the logic by which they jus- 
tify their existence, and presently take 
steps to re-vitalize the capital under their 
control, by assuming the responsibilities 
which are inherent in private ownership 
and the system of free enterprise. 

It seems obvious that if we are going 
to have economic democracy based on a 
large number of small stockholders we 
shall have to set up something in the 
nature of representative government of 
enterprise as distinct from management. 
If the right of decision in economic mat- 
ters is to rest finally with ownership, 
ownership must implement itself through 
some form of agency entirely different 
from the present practice of soliciting 
and voting stockholders proxies. 

Institutional Investment Funds might 
be the nucleus for such a pattern of re- 
presentative government if the Funds 
were willing to assume the responsibili- 
ties of ownership and create in their or- 
ganization a skill in management policy 
comparable to the skill which they claim 
in other matters. 
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Reflections 


The corporate trust business in Chicago 
apparently had its origin in the late 1880’s, 
but it was not until after 1920 that rapid 
expansion began. Then came the organ- 
ization of new business departments and 
active solicitation. Unfortunately quantity 
and not quality seemed to be the objective 
and a great amount of undesirable bus- 
iness was acquired. 


The expanding business made it neces- 
sary to establish investment and analytical 
departments. It was after the stock market 
collapse of 1929 that our real investment 
problems began. Two principal sources of 
investment securities (mortgages and rail- 
road bonds) being closed, it became neces- 
sary for trust companies to look to common 
stocks in order to secure a reasonable re- 
turn; in other words, to enter what there- 
tofore had been considered the realm of 
speculation. 


There is very little background either in 
statutory law or court decisions to help 
the trustee in investment in common stocks. 
Outside of Massachusetts and a few other 
states serious consideration has been given 
to this question only in the last ten years. 
There is no fixed rule as to the percentage 
of common stocks; this should be governed 
entirely by the individual conditions sur- 
rounding the trust. With some ten years 
experience during which the stock market 
has been subject to wide fluctuations your 
own results should be enough of a guide to 
enable you to determine the most desirable 
policy. My own experience, while perhaps 
not broad enough to be any criterion, has 
on the whole, been very satisfactory. 


I am inclined to think that fear of sur- 
charge rather than the exercise of good 
judgment dominates the policy of too many 
trust companies. I do not advocate taking 
undue risks but I think there is a happy 
middle ground. I have always regarded the 
trust business as a profession, as much 
so as that of a lawyer or a doctor; lawyers 
lose their cases, doctors lose their patients 
and trust companies will make mistakes, 
but the high standard of service must be 
maintained. 


JOHN E. BLUNT, former vice president 
in charge of the investment division of 
the Trust Department, Continental IIli- 
nois National Bank and Trust Co., Chi- 
cago, in address before Mid-Continent 
Wartime Trust Conference. 
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ALL-ROUND PROTECTION 
OF MASSACHUSETTS RULE 


MAYO A. SHATTUCK 
Hausserman, Davison & Shattuck, Boston 


HERE are many different notions of 

what the Massachusetts or Prudent 
Man Rule means. I have sometimes 
sensed, for example, an apprehension 
that the Massachusetts Rule might war- 
rant a complete departure from the so- 
called classic trust theory. There are 
some trust men and some legislators and 
judges who anticipate, especially in cases 
where individuals are acting as trustees, 
that the adoption of such a rule would 
take away from the beneficiary a sorely 
needed protection, at the same time de- 
priving the trustee of an automatic pro- 
tection now afforded to him if he scrupu- 
lously observes the specified legal list. 

It is not now, and it never has been, 
the trust law that a trustee is held to the 
highest standard of intelligence and dis- 
cretion in administration of his trust. 
The level or quality of care required is 
quite different from, and materially 
lower than, the level or quality of hon- 
esty required of the trustee throughout 
history. In so far as concerns good faith 
the law takes no chances, and the oppor- 
tunity for self-profit is therefore reduced 
to an absolute minimum by ingeniously 
contrived rules of prohibition. 


Exceptions to Standard 


But it is equally well established that 
in all phases of trust administration a 
trustee is under no condition, except one 
brought about by his own imprudence or 
dishonesty, to be a guarantor of the safe- 


ty of the trust portfolio. He assumes no 
obligation to do anything in the super- 
man tradition; he is bound merely to act 
with reasonable prudence and care under 
the circumstances then prevailing. This 
sweeping rule is subject to three excep- 
tions only, exceptions which are sound 
and thoroughly understood: 

First: By accepting office under an in- 
strument which contains a different or 


From address before Mid-Continent Wartime 
Trust Conference, Oct. 15. 


higher or lower standard, he may have 
bound himself by that standard. 


Second: If by the trustee’s advertis- 
ing or conduct he has held himself out to 
be of skill and ability superior to that of 
the ordinarily prudent man he may be 
held to such a standard. An announced 
profession of extraordinary expert abil- 
ity, taken together with the added ele- 
ment of professional compensation, can 
induce and has induced the law to define 
and impose a higher standard upon a per- 
son who publicly professes to follow it. 


Third: As in other branches of the 
law when by the trustee’s carelessness 
or dishonesty a course of events is set in 
motion which leads to disaster there 
comes a time when the trustee is substan- 
tially a guarantor against future loss. 

Now the question is—should the trus- 
tee be bound by the basic rule in the 
conduct of what probably is his most im- 
portant single group of duties—those 
connected with investment—r shall some 
different and so-called “higher” set of 
standards be evolved, and if so by whom? 
Massachusetts decided as long ago as 
1830 in Harvard College v. Amory that 
the general rule of trust administration 
was good enough for application to the 
duty of investment and, considering all 
the circumstances, probably better than 
any other. As Mr. Justice Putnam put 
it in a nutshell, “Do what you will the 
capital is at hazard!” 


A Matter of Social Policy 


It is not true that the Massachusetts 
Court and the New York Court, in King 
v. Talbot, were in fundamental conflict 
as to the risk involved in common 
stocks. The great difference was that the 
New York Court was willing to try to 
define what was safe, and safe forever, 
while the Massachusetts Court was not. 
The vice in the New York decision, if 
there was a vice, lay not so much in the. 
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perpetual exclusion of the securities of 
business corporations (although any per- 
petual exclusion is a perilous thing), as 
that a perpetual seal of approval was 
placed upon certain other types of in- 
vestments. 


The question of most burning interest 
is fundamentally one of philosophy and 
of social policy: Is it better to attempt 
to specify those investments which a 
trustee may properly make or is it bet- 
ter to avoid any definite specification and 
thus to leave the trustee to operate under 
an objective standard, hoping to make a 
rule which is not specific in any detailed 
sense but which is nevertheless both gen- 
eral and inclusive and which, in the words 
of a late Massachusetts Chief Justice, 
“while remaining itself fixed, may con- 
tinue to be a safe guide under new finan- 
cial institutions and business customs, 
changed commercial methods and prac- 
tices, altered monetary usages and invest- 
ment combinations.” (Rugg, C.J. in Kim- 
ball v. Whitney, 233 Mass. at 321, 331 
(1919). 


There is a pronounced drift in favor 
of rejection of the legal list theory and 
in favor of the Massachusetts view of the 
prudent man rule. But there is no vir- 
tue in merely joining a “crowd.” We 
must first ask ourselves what we are try- 
ing to do with a trust, what are the sets 
of interests concerned, and how best we 
can attain the objectives, taking care to 
balance those interests. 


The Conflicting Interests Inherent 
in the Trust Device 


The ordinary trust is most often in- 
tended, within the limits of sound social 
policy, to support and protect the wife 
and children of a departed American 
householder and to provide, when that 
period of protection is over, for an ulti- 
mate distribution of the protective fund. 
It is usually a balanced device, with mul- 
tiple objectives, the function of which is 
to perform duties not wholly in harmony 
with each other. 


There is an important social interest 
which we must bear in mind. Then there 
is the interest of the trustee itself: the 
office of trustee must be made practicable 
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and desirable, not suicidal; else no man 
would dare be trustee. There is also the 
interest of the persons entitled to the in- 
come, and finally the interest of those 
who are to receive the principal, usually 
a group of comparatively remote descen- 
dants. The every day clash between life 
tenants and remaindermen appears very 
sharply in the choice of investments. 
It is much easier to be generous than 
it is to be just and is a human instinct 
to try to be safe rather than sorry, with 
the result that the emphasis has come 
to be placed most commonly on safety of 
principal rather than reasonability of 
yield. But a trustee who disregards re- 
sponsibility of yield for the sake of gain- 
ing what he supposes to be safety of prin- 
cipal not only violates the rule but in ef- 
fect minimizes or disregards the inter- 
ests of the very persons who were near-, 
est and dearest to the founder of the 
trust. It won’t do, therefore, to adopt a 


rule which is too heavily weighted in 
favor of so-called integrity of the capital. 


Consequences of Rule 


Let us see where we stand if we evolve 
and adopt a rule which excludes the bonds 
and shares of business corporations and 
includes only government securities, 
mortgages and certain selected high 
grade obligations, public, semi-public and 
private. 

From the standpoint first of the social 
interest we help slow down progress by 
assisting in the drying up of equity or 
enterprise capital. In our “great days” 
of the past every incentive was given to 
enterprise capital. In our latter days— 
and I do not call them happy days from 
the standpoint of our economic develop- 
ment—exactly the reverse has been true. 
It has been generally agreed, I think, by 
most thoughtful persons not only that 
“equity money is dynamic and debt 
money is static” (Edmund Burke, Jr. ad- 
dress before National Association of Se- 
curity Commissioners, Biloxi, Miss. Oct. 
9, 1941) but also that Government capi- 
tal “does not come from savings or from 
efficiency; it is the product of taxes or 
deficits” or both. (Henry M. Wriston, 
“Challenge to Freedom.”) Free enter- 
prise requires enterprise capital and as 
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a nation grows older, and settles down, 
and the savings of generations tend to 
accumulate in the hands of trustees, the 
decision we reach here upon the kind of 
investments a trustee may make can as- 
sume a great significance in our future 
prosperity. 

Pressures are building up which make 
it inadvisable to delay too long. Con- 
sider the pressure generated by the great 
increase of trust business on the one 
hand while the quantity of “legals” de- 
creases on the other. This means that the 
price of “legals” burgeons artificially 
merely because they are legals. Consider 
also the enormous potential of pressure 
which hangs over the competitive and 
purchasing market in the shape of un- 
counted millions of insurance trust funds. 


Ungrounded Fear 


Many a trustee has feared the adoption 
of the prudent man rule because of its 
elastic nature. Looking in vain for an 
approved legal list and observing the 
rapidly changing economic circumstances 
of this era the trustee fancies himself as 
jumping directly out of the frying pan 
into the fire, completely at the whim of 
a probate, or surrogate or orphan’s court 
judge in a proceeding commenced long 
after the event. This consideration is 
superficially troublesome; on close in- 
spection it seems to me to break down 
completely, although it is an extremely 
difficult proposition to prove because sur- 
charges most often occur in lower courts, 
and are there settled, and lower courts 
are not usually courts of record. 


I must admit, very quickly and at the 
outset, that the Massachusetts Rule in- 
volves the assumption of wider respon- 
sibility and I must admit that the prud- 
ent man rule requires, for successful ad- 
ministration, a presiding magistrate who 
is at least of prudent man calibre; but 
so, in all other aspects of trust adminis- 
tration, you are at present controlled by 
the prudent man theory. But here I ask 
you to remember three things. First: 
The characteristic of the Massachusetts 
rule is that the trustee is in no sense ¢ 
guarantor of his trust investments; that 
his actions are not to be judged by hind- 
sight methods and that the very heart of 
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the rule lies in the next to last paragraph 
of Mr. Justice Putnam’s famous decision. 
“Trustees are justly and uniformly considered 
favorably, and it is of great importance to be- 
reaved families and orphans, that they should not 
be held to make good, losses in the depreciation of 
stocks or the failure of the capital itself, which 
they held in trust, provided they conduct them- 
selves honestly and discreetly and carefully, ac- 
eording to the existing circumstances, in the dis- 
charge of their trusts. If this were held other- 
wise, no prudent man would run the hazard of 
losses which might happen without any neglect 
or breach of good faith.” 


Second: That a study of causes for 
surcharges leads to the belief that the 
mere purchase of unauthorized trust in- 
vestments almost never stands alone. It 
is usually a situation which involves a 
mosaic of culpability, some unwarranted 
delegation of powers, some irregularity 
in accounting, some undue retention or 
careless neglect, some self dealing or ex- 
cessive extravagance. In all these mat- 
ters the trustee is judged by an objective 
standard most often expressed by refer- 
ence to a man of reasonable prudence, 
discretion and intelligence. 

Third: The rule of exclusion or of ap- 
proval of certain designated categories or 
securities induces in the presiding mag- 
istrate a wooden frame of mind. Indeed 
he is left with little choice other than a 
surcharge in case the trustee has been 
unwise enough to buy “off the list.” And 
this frame of mind induces a wrong view- 
point when a case, let us say, of undue 
retention comes along. For it is not to 
be supposed that a security once qualified 
is always approved. I think I can prove 
that the most inexcusable examples of 
unfair surcharges, and involuntary set- 
tlements, have arisen not in the states 
where the Massachusetts rule prevails 
but in states where the guarantor’s liabil- 
ity is imposed upon the trustee as a re- 
sult of “straying from the fold.” 


The “Squeeze” on Life Tenants 


In my opinion the trust law has com- 
mitted one grave error which ought 
everywhere and by every means to be cor- 
rected. Wherever left to itself, and often 
abetted by careless or incompetent drafts- 
men, it has loaded the dice against the 
very people that the settler wanted most 
to protect. That is true, although less 
true, even in states which follow the 
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Massachusetts rule. The heavy burden of 
administration expense falls upon the life 
tenant and only recently have statutes 
and courts, aided by the Restatement, 
moved toward apportionment of charges 
for compensation. The tendency to 
charge current and even capital expenses 
to income has been very marked and with 
greatly increased taxes the burden has 
been frightening. The evolution of 
methods to reimburse the life tenant 
upon sale of unproductive property has 
been altogether too slow in pace. And 
now with interest rates at an all time 
low and likely to remain so, and with a 
constantly falling average size of trust 
portfolios, taken together with a rising 
cost of living, the life tenant is being 
squeezed beyond any proper proportion. 
Add the continued drive to induce pur- 
chase of low yield government securities 
and a prohibition against purchase of 
any relatively high yield equity and you 
get a situation which is just plainly un- 
bearable and unforgiveable, especially in 
view of the natural, but too often unex- 
pressed desires of the settlor. 


Such a_ situation, indefinitely pro- 
longed, could wreck the trust business. 
Widows have enough to grumble about 
anyway, when comparative strangers 
take over their personal destinies, with- 
out being asked to starve themselves to 
death, and often their minor children 
with them, in favor of a remote group of 
beneficiaries, or the local church or hos- 
pital. An uncompromising attitude upon 
the part of courts, and too often upon the 
part of draftsmen, with relation to in- 
vasion of principal is, moreover, the last 
word in personal injustice. When a 
widow beings to hate the word “trust,” 
and says as much to her lawyer in pri- 
vate, it behooves us to look out. 


One way to begin to fix that matter is 


to adopt the Massachusetts Rule. The 
best possible illustration of what can be 
done is to be found in the recorded ac- 
complishment of the Common Trust 
Funds in Pennsylvania. The yield in a 
so-called unrestricted fund in the hands 
of their best corporate fiduciaries ranges 
from 3.75% to 4.35% net; the yield of 
the legal list fund in the same bank for 
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the same year ranged, over the same pe- 
riod, from 2.6% to 2.75%. And it will 
not do to say, as many do, that the an- 
swer to this is to grant the trustee broad- 
er powers in the instrument itself. In the 
first place the powers are often not grant- 
ed, for sheer lack of knowledge. But 
even where they are granted they are 
often not used because to use them would 
be like trying to run a railroad train on 
a track of the wrong gage, under an ut- 
terly foreign system of signals. The fidu- 
ciary often takes the path of least re- 
sistance and greatest safety, and de- 
clines to take a chance. The result is 
that the life tenant continues to suffer 
and bad will, instead of good will, is gen- 
erated. 


The Remaindermen 


Here is the group who have been the. 
special darlings of equity—however re- 
mote they may be in the minds of the set- 
tlor—often unborn and not in being—so 
often undefined as to lead to a continuing 
grist of petitions for instructions as to 
their very identification—they are never- 
theless the persons whose interests have 
been placed high above all others! Yet, 
however sacred we consider the duty to 
preserve the capital intact, is the legal 
list a warranty in perpetuity of supreme 
quality? Obviously not; else there would 
not be such extraordinary convolution in 
its complexion. And who promulgates 
it? Men schooled and skilled in the in- 
vestment world? Sometimes yes—more 
often no! Is a mortgage bond on yonder 
distant toll bridge so certain of continu- 
ing par as to warrant engraving on tab- 
lets of bronze while a share in a proved 
national corporate enterprise is fit only 
to be writ in sand? Although a respect- 
able argument can be made about the 
perils of fixed income bearing securities 
in times of dangerous and continuous 
rise in prices it is merely necessary 
to bear in mind that freedom of motion 
is fundamental to safety in war or in 
peace. I believe that even remaindermen 
are more likely to gain than to lose and 
I strongly assert, if there be risk to be 
taken, that they should take their share. 


* * * 
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WHAT INVESTORS MAY EXPECT IN EARLY PEACE DAYS 


EDWARD L. BARNES 
Registered Investment Counselor associated with Standard-Poor’s Corporation, New York 


Digested from The Exchange, Sept. 1943 


HE transition from war to peace will 
not halt the declining trend in the 
ratio of profits to sales and services. In- 
dustry will be forced to support a vastly 
expanded governmental mechanism as 
well as inflated payrolls. Observe how 
the sales and services of ten representa- 
tive corporations* increased in the last 
few years without important benefit to 
stockholders : 
Common 
Dividends 
$65,700,000 
67,300,000 


71,600,000 
75,700,000 


Taxes 
$ 69,000,000 
74,000,000 
87,900,000 


Sales 


cessseeeee-.-$ 869,100,000 
908,900,000 
980,900,000 

1941 1,239,000,000 158,600,000 

1942 seeeeeeeee 1,394,000,000 198,300,000 66,000,000 

*Eastman Kodak; Consolidated Edison; Corn Pro- 
ducts ; Youngstown Sheet & Tube; Boston Edison; Air 

Reduction ; Beechnut Packing; Borden Company; Un- 

derwood-Elliott-Fisher and Monsanto Chemical. 


1938 
1939 
1940 


Wages and taxes dominate production 
costs. Both these factors will remain high 
and cumbersome in the years following vic- 
tory. Business will need to cut corners and 
accomplish miracles in technological ad- 
vances to compensate partially for the sky- 
rocketing of wages and taxes. There will 
be some abatement of taxes after the war; 
the excess profits tax may be promptly abol- 
ished, but the pre-war plane of taxes is 
as distant of attainment as the pre-war 
debt. 


The United States will emerge from war 
a higher cost producer than when it en- 
tered the conflict. After we have filled the 
first rush of domestic orders, we will be 
turning increasing attention to foreign 
markets and our high production costs will 
clash with low European, South American 
and Asiatic costs. If we cannot get our 
costs down relative to other nations, our 
chances of sustained prosperity will be 
weakened. 


All great wars bring inflation in one 
form or another and this one will give our 
currency managers a field day. Serious in- 
flation is not likely to manifest itself dur- 
ing the first few post-war years of lush 
buying. Consumers’ demands presumably 
will produce at least fifteen months of 


marked business activity. When this buy- 
ing wave subsides, the fiscal problems of 
government will come to the fore. A sub- 
normal level of business will not yield the 
necessary taxes. The public cry against 
the tax burden will become too shrill to ig- 
nore. Not until then is it probable that 
political expediency will dictate considera- 
tion of an overt step toward currency de- 
basement. 

Investors have sensed and feared infla- 
tion for years. They doubtless will see 
those fears fulfilled, in part anyway, but 
this writer does not expect efforts to purge 
debts and to gloss over mistakes of the past 
to come about until industry falls into a 
depression groove following the initial sat- 
isfaction of war-born vacuums. It now ap- 
pears that reconversion of industry to 
peace-time pursuits will be substantially ac- 
complished in from three to nine months 
after the cessation of hostilities; that a 
full-fledged business boom will endure for 
about fifteen months. The ensuing depres- 
sion will necessarily reach to the roots of 
trouble, namely, inflated production costs, 
wages, debt and taxes. 


It continues to be premature to buy 
stocks merely as an inflation hedge. There 
is no clearly defined correlation between the 
movement of stock quotations and commod- 
ity prices. The investor in post-war years 
will continue to be plagued by having to 
guess what the planners are dreaming. He 
can be reasonably sure, however, that the 
investor will receive less thoughtful con- 
sideration than the pressure groups active 
in Washington politics. The trend was 
well defined before the war, during the war 
and will not change ipso facto because 
of peace. 

Only intense industrial activity after the 
war can save the day for the purveyor cf 
risk capital. Corporate profit margins are 
not and will not be as favorable as former- 


ly. It is not clear that the efficiency of 


labor has increased enough to compensate 
for pay increases or that corporate man- 
agement is skillful enough to devise ways 
and means of absorbing all the increased 
costs of doing business without impinging 
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on distributable earnings. Consequently, 
an exceedingly high level of general busi- 
ness activity will be essential merely to 
maintain corporate profits. New peaks in 
the demand for motor cars, household ap- 
pliances, tires, building materials, air 
transportation, plastics, and a host of other 
items are certain to be witnessed in the 
post-war reconstruction period. Earnings 
of selected industries will, however, im- 
prove sharply. And it is not to be over- 
looked that there is a cushion of safety in 
prospective partial tax abatement after the 
war. 


a 


Amortized Mortgages 


The value of using amortized real estate 
mortgages is set forth in “Owned Real Es- 
tate and Mortgage Amortization,” a booklet 
recently published by the Department of 
Research in Mortgage and Real Estate Fi- 
nance of the American Bankers Associa- 
tion. The booklet is a case study compiled 
from the actual real estate mortgage port- 
folio records of a savings bank in New 
York State. The study involves an analy- 
sis of 429 single-family properties and 1,077 
properties of all types in the possession of 
the bank after foreclosure, and the mort- 
gage records of these properties. 





HOW TO BENEFIT FROM 


Record of Jointly Owned 
Companies 


Savings Banks Trust Company and Insti- 
tutional Securities Corporation, the two 
agencies wholly owned by the Savings Banks 
of New York State and organized ten years 
ago in September, 1933, have established a 
record of service and earnings that is unique 
in financial circles. The former has shown 
a return on paid-in capital of 183%, while 
the latter, with a paid-in capital of $4,994,- 
300, has paid dividends of over $649,000 and 
accumulated a $331,000 surplus. “Outstand- 
ing though their earnings record has been,” 
said Myron S. Short, President of the Sav- 
ings Banks Association of the State of New 
York, “a greater return to the owners has 
been made through the continuous invest- 
ment information and corollary services.” 


A review of the operations of these or- 
ganizations is presented to Savings Bank , 
trustees and officials in the form of a book- 
let, “Ten Years of Service,” which describes 
briefly each service and its results. Of per- 
haps greatest value is the Investment In- 
formation Service now used by 96 of the 
132 savings banks with security portfolios 
of approximately $2,000,000,000. This ser- 
vice provides individual bank management 
with full knowledge of broader market as- 
pects as well as of individual securities. 


MARKET FLUCTUATIONS 


—even when you don’t know their direction! 


INVESTMENT TIMING 
BY FORMULA PLANS 


Today's Approach to Investment Programs 
By H. C. CARPENTER 


Capitalizing on the use of Formula Plans, many 
investment managers who have found successful 
forecasting difficult if not impossible, still have 
been able to profit from fluctuations—even though 
they cannot predict their direction or extent. 

That Formula Plans have proved successful is 
indicated by the steady growth of their use. In 
recent years they have been adopted by Vassar 
College, Yale University, and many fire and 
casualty insurance companies, trust institutions 
and individual investors. 

In his new book Mr. Carpenter shows how to 
time investment programs using this method. 
Exhaustive tables, including 12-year operation 
schedules, convincingly demonstrate how timing 
failures can be practically eliminated. 


“Valuable for its clear demonstration of 
the workability of the equalizing method.” 
—American Banker. 


“Contains some brand new thoughts on 
how to protect capital from impairment.” 
—Chicago Journal of Commerce. 


READ IT 5 DAYS FREE! 
po-=-=Mail this coupon noW...==.' 


HARPER, 49 East 33rd St., N. Y. 16 


Send me INVESTMENT TIMING BY FORMU- 
LA PLANS for 5 days’ free examination. At 
the end of that time I will either return book 
or remit $2.00 plus postage in full payment, 
[] Check here if you enclose payment, thus sav- 
ing postage. Same return privilege. 
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* Rulings and Regulations ¢ 
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* New Forms and Reports * 
* Other Developments * 
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STATE TAX SERVICE 


LOOSE LEAF — ALWAYS UP-TO-DATE 


® For your state, for all states—an individual loose leaf 
Service for each State in the Union provides full, continu- 
ing information about its taxes, arranged by topics behind 


tab guides in one or more volumes as required. 


® Thoroughly indexed for quick, confident reference re- 
garding corporate organization and qualification fees; 
franchise and income taxes; property taxes; inspection 
fees; chain store taxes; sales and use taxes; alcoholic bev- 
erage taxes; gasoline taxes; motor vehicle registration fees; 
corporate reports; special features on corporation law. 
“blue sky” law, and the like. 


Write for Details 


CoMMERCE) CLEARING; House, Ino., 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


NEW YORK | CHICAGO | WASHINGTON 4 
EMPIRE STATE BLDG. 214 N. MICHIGAN AVE. MUNSEY BLDG. 











POWERS OF APPOINTMENT 


Analysis of Taxable Status and Releasability — 
Suggested Amendments to Law 


LEONARD M. RIESER 
Member of the Chicago Bar 


HAT a lawyer calls a power of ap- 

pointment is ‘not at all what the 
Treasury Department says Congress said 
was a power of appointment. Classi- 
cally, a power of appointment is a right 
conferred by one person upon another to 
determine what disposition is to be made 
of that part of the donor’s property which 
is the subject of the power to the extent 
and with such limitations as are fixed 
in the instrument creating the power.* 
A general power is one in which the 
donee may appoint the property to any 
one, including himself, his creditors, or 
his estate or its creditors. A_ special 
power is one in which he may appoint 
only to a restricted class. 


The Revenue Act of 1918 was the first 
expressly to tax the exercise by will of 
a general power. Under the various acts 
from then up to 1942, powers of appoint- 


From address before Mid-Continent Wartime 
Trust Conference of the American Bankers Assn., 
Chicago, Oct. 14. 


*This definition does not include ‘“‘reserved’’ pow- 
ers; that is, where a person transfers property 
to another reserving unto himself certain powers 
of future direction. The retention of such powers 
has for some time been fully taxable in the estate 
of the transferor under other sections of the 
Revenue Act. 


ment meant powers in the classical sense. 
Other powers, such as to invade princi- 
pal, to amend and revoke, etc., were not 
expressly taxed, nor did the Treasury 
attempt to tax them. The revolutionary 
changes brought about by the 1942 Act 
will be discussed under the enumerated 
headings: 


1. The non-exercise, as well as the ex- 
ercise, of a general power is taxed. (Sec. 
811 (f) (1) ).** Whereas under the old 
act the exercise of a general power by 
will or by deed in contemplation of death 
or to take effect at death rendered the 
property subject to the power taxable as 
part of the donee’s estate, under the new 
act possessing the power at death, or 
exercising or releasing such a power in 
contemplation of death—or to take effect 
at death, renders the property taxable. 


2. The definition of a special power 
has been severely restricted, thus broad- 
ening the definition of a general power. 
(Sec. 811 (f) (2) (A) ). A power, the 
exercise or non-exercise of which is now 
taxable, includes not only the ordinary 


**Except where necessary to the discussion, the 
provisions of I. R. C. Section 811(f) are not set 
forth here. The reader should have ready access. 
to the Code for reference purposes. 
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general power, but every power except 
one to appoint within the limited class 
of close relatives and charities described 
in the statute. Unless the creator of the 
power were an ancestor of the donee, it 
does not even include a brother or sister 
of the donee. It does, however, include 
the ordinary objects of one’s bounty, and 
does not of itself present any serious lim- 
itation on the use of powers created by 
future instruments. 


Subsection (B) gives a bit more 
trouble, however; it reads: 


“(B) a power to appoint within a re- 
stricted class if the decedent did not re- 
ceive any beneficial interest, vested or 
contingent, in the property from the cre- 
ator of the power or thereafter acquire 
any such interest, and if the power is not 
exercisable to any extent for the benefit 
of the decedent, his estate, his creditors, 
or the creditors of his estate.” 


This section is an attempt to exclude so- 
called “fiduciary” powers—those which 
are exercised in a trust capacity—but it 
by no means excludes all such powers. 
“Restricted class” is not defined by 


statute, and may be broadly or strictly 
construed. A “restricted” class might in- 
clude a limitation to “residents of the 
State of Illinois” or “any one over the 
age of 10 years,” but I doubt if it will be 


construed that broadly. It is safe to say, 
however, that the class is broader than 
that defined in paragraph (A), since if it 
were intended to be that narrow, identical 
language would presumably have been 
used. 

If the donee-fiduciary received an in- 
terest in the property, even though it 
ceased before his death, or was merely 
contingent and remote, a life tenant for 
example, or a remainderman, vested or 
contingent, the power is not exempt un- 
der subparagraph (B). This affects 
many trusts in which an individual is 
trustee or co-trustee, because in most 
cases the individual is a relative who has 
some interest in the estate. When the 
clause is considered in the light of the 
regulations which extend the meaning of 
the term “powers of appointment,” to 
other persons (which we will consider 
later) it becomes even more serious. The 
position of a trustee-donee is therefore 
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rendered precarious, since his personal 
estate may suffer loss by taxation at 
death, due to the inclusion of property in 
his estate for tax purposes which is not 
in fact his. A trust company, being im- 
mortal, does not need to concern itself 
with its own death, unless the dissolution 
of such a corporation, or its merger with 
another trust company, should be con- 
strued as “death.” I doubt it, although 
the dissolution order on public utility 
holding companies is commonly known as 
a death sentence. 

The remaining portion of Sec. 811 (f) 
(2) is a warning not to exercise even an 
excepted power by creating another pow- 
er. 
To be safely non-taxable, therefore, 
the power must fall clearly within (A) or 
(B) and any doubts will be construed in 
favor of taxability. It should also be 
noted that the taxability of the power is 
not affected by the fact that some one 
other than the donee must join in its 
exercise, whether or not such other per- 
son has an interest adverse to the donee. 
This is similar to the old rule applying 
to rights to amend or revoke. 


Sec. 811 (f) (3) plugs up a loophole 
which might otherwise have existed, by 
making the power taxable even though 
notice of exercise may have been required 
and not given prior to death. A similar 
provision was long ago developed for 
powers to amend or revoke. 

3. Many powers, not previously includ- 
ed under the term “powers of appoint- 
ment,” are by the regulations now defined 
as powers of appointment and taxable as 
such. (Reg. 105, Sec. 81:24 (b) (1) ). 
It is clear from the regulations that the 
Treasury proposes to tax powers to in- 
vade principal and powers to alter, amend 
or revoke. While it may be doubted 
whether such an interpretation of the 
new section is justified, such a specula- 
tion is of very little practical importance, 
first, because no one in his right senses 
would advise a client to fly into the teeth 
of the regulations; second, because the 
courts will undoubtedly stretch every 
word to support the regulations; and, 
third, because in my opinion at least, 
powers to invade and powers to alter. 
amend, or revoke could have been held 
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taxable under existing law, even if sec- 
tion 811 (f) had not been amended. The 
possession of such rights would seem to 
have given a dominion and control to the 
possessor, sufficient to render the prop- 
erty taxable under recent broad decisions 
of the Supreme Court as to what consti- 
tuted taxable property for estate tax pur- 
poses. Suffice it to say, that if such pow- 
ers are present in existing trusts they 
should be gotten rid of under the grace 
period section and their use should be 
avoided in future trusts. Frequently the 
power to invade can be vested in the fidu- 
ciary alone, in which case it is exempt 
under subparagraph (B). Or it can be 
limited in amount so that at least the tax 
can be minimized. 


4. A grace period is allowed within 
which powers which became taxable un- 
der the act may be released. (Sec. 403 
(d) of 1942 Act.) Subsection (1) ex- 
cepts from taxability an unexercised 
power created on or before October 21, 
1942, even though not the limited power 
described in subparagraph (A) of Sec- 
tion 811 (f) (2), if it was not exercis- 
able in favor of the decedent, his estate 
or his or its creditors. 


Subsection (2) provides that where 
release is not possible because the donee 
is under a disability, the grace period 
shall be six months after the termination 


of such disability. Being in the military 
or naval forces of the United States con- 
stitutes a disability. The section refers 
to “such disability,” i.e., the disability 
which existed on October 21, 1942. If 
that disability ends, even though another 
began before it ended, the exemption 
would seem not to apply. For example, 
if a donee were a minor on October 21, 
1942, joined the army in January and be- 
came of age in March, 1943, the six 
months probably begins in March, even 
though he acquired a new disability be- 
ginning in January. As to the disability 
of those in military service, the regula- 
tions add the word “active,” so that prob- 
ably a boy in the Army or Navy reserves, 
still in college, would not be considered 
under a disability. A WAAC, until one 
of the A’s was eliminated, also was prob- 
ably not under a disability. 
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Subsection (3) gives us the most dif- 
ficulty. Paraphrased, and as interpreted 
by regulations and rulings, this section 
means: (a) If the donee of an otherwise 
taxable power dies before March 1, 1944, 
without exercising the power, its non- 
exercise will not be taxable; and (b) if 
the donee of an otherwise taxable power 
releases it or reduces it to a non-taxable 
power under (A) or (B) of 811 (f) (2) 
prior to March 1, 1944, so that on that 
date the power either no longer existed 
or fell within the exemptions, neither its 
exercise nor non-exercise will be taxable. 
By inserting “six months after the term- 
ination of the disability” for March 1, 
1944, in cases to which it would be ap- 
plicable, and where such six-month period 
extends beyond March 1, 1944, the para- 
phrase will still fit. 

Perhaps the chief criticism of this sec-, 
tion is the fact that it completely ignores 
local substantive law. It tells you how to 
be rid of the tax by release, but does not 
concern itself with whether a release, 
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whole or partial, can in fact validly be 
made under local law, although it seems 
clear that if any such release is invalid 
under local law it will not be effective tax 
wise. Doubt exists in many states as 
to the validity of such releases. Only 
some dozen states have so far adopted 
new statutes to cover the situation. Cer- 
tainly your first question will be to deter- 
mine whether release is possible in your 
state. It has been suggested that even 
in states where it is not possible the ges- 
ture of compliance with the tax law 
should be made on the ground that the 
local courts will protect their own citi- 
zens by some judicious and judicial leg- 
islation, that their legislatures will later 
validate the invalid acts, or that the fed- 
eral law may be amended to eliminate 
the question of validity under local law. 
It might be worth trying. 

In most cases, reducing the taxable 
power to a non-taxable one will leave 
the donee all the elasticity he wants. In 
the rare case in which it does not, he 
must weigh the certainty of tax against 
the contingency for which he feels he 


may want to provide, and reach his own 


conclusions. I have yet to find a case 
where a power which complies with (A) 
or (B) is not adequate and satisfactory. 
I have said that when a taxable power 
is reduced to a non-taxable one neither 
its exercise nor non-exercise is taxable. 
One authority, writing in the Columbia 
Law Review, asserts that the exercise of 
such a reduced power should still be tax- 
able. I am not certain whether he means 
that Congress should tax it, or that they 
have taxed it. In any case, I disagree. 
The relief or grace provisions of Sec. 
403 apply only to powers which were in 
existence on October 21, 1942. If the 
donor of a taxable power died on October 
22, 1942, there is nothing for the donee 
to do about it, whether he dies before or 
after March 1, 1944. All he can do is 
build up a reserve to pay the tax or, bet- 
ter still, exercise the power in his own 
favor or that of his estate, so that at 
least he gets the benefit of what he has 
to pay for anyway. This seems unfair. 
There should have been a grace period for 
donors of testamentary powers, or of 
powers to appoint by deed created under 
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revocable or amendable trusts, as well as 
for donees, to give the former an oppor- 
tunity to change their wills, drawn per- 
haps years before, under prior laws, or 
the grace period should have applied to 
powers created prior to the expiration of 
the grace period, instead of only to those 
created prior to the passage of the law. 

5. A gift tax is imposed on the release 
of taxable powers after the expiration of 
the grace period. (Sec. 1000 (c) ). By 
the amendment the exercise or release of 
any powers, other than the excepted pow- 
ers described therein, subjects the donee 
of the power to a gift tax based upon the 
value of the property subject to the pow- 
er. The section is complementary to the 
estate tax provisions and seeks to tax as 
a gift during life that which would have 
been taxed at death. However, it does 
much more, as we shall see. 

As in the case of the estate tax section, 
a grace period is provided. (Sec. 452 (b) 
and (c) of the 1942 Act.) A release of 
a power within the grace period provided 
for estate tax purposes is free from gift 
tax, but although a release after March 1, 
1944, will not relieve the property from 
estate tax, a gift tax liability is never- 
theless thereby incurred. While the es- 
tate tax amendments relieve from estate 
tax only when the released power existed 
on October 21, 1942, the gift tax act per- 
mits the release prior to March 1, 1944, 
without gift tax, of any taxable power, 
whether created before or after October 
21, 1942. A “credit” is allowed against 
the estate tax for the gift tax, but this is 
almost never a full credit. 

It is obvious, therefore, that once the 
date upon which a release may be made 
free of gift tax has passed—March l, 
1944, or the end of the disability period, 
as the case may be—there is no sense in 
thereafter releasing a power. Nothing 
is accomplished so far as estate tax is 
concerned, the donee has given up a sub- 
stantial right of some value, and he must 
pay a gift tax now and wait for a credit, 
probably only partial, until he dies. Most 
of this difficulty is due to the general 
failure to coordinate the gift and estate 
taxes. Similarly anomalous situations 
exist outside the field of powers, for ex- 
ample, in the creation of joint tenancies 
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or tenancies by the entireties. The rem- 
edy is a thoroughgoing overhauling of 
both acts to integrate them completely. 


There are some specific questions which 
arise under this act, which I will hint at 
without answering them. 


(1) Is an amendment of an amendable 
trust, whereby the right further to 
amend is given up, a release within the 
provisions of the act? 

(2) Where a donee is vested with a 
right to amend, is an amendment reduc- 
ing the power an exercise or a release? 


(3) In the case of fiduciary powers, 
how much of an interest in the trust is 
sufficient to take it out of the exemption 
under subparagraph (B) of 811 (f) (2)? 

(4) What should one do about a per- 
son, not now a trustee but who is to be- 
come one upon the happening of certain 
contingencies, and who will thereupon be 
vested with a taxable power? 


Fortunately, the history of our revenue 
legislation shows that federal laws are 
not as immutable as those of the Medes 
and the Persians were said to be, and in 
fairness to the Treasury it should be 
stated that it has frequently itself ini- 
tiated or sponsored amendments to cor- 
rect injustices or to clarify doubtful 
points. It is worthwhile, therefore, to 
consider what changes might be recom- 
mended or actively sought. 


The most drastic suggestion, which 
was made shortly after the act was 
passed, but which has been heard less 
frequently as more time has elapsed, was 
completely to repeal the new sections and 
go back to the old rules. This has the 
virtue of simplicity, but apart from the 
fact that it would operate unfairly 
against persons who have providently al- 
ready acted under the new sections, by 
giving up substantial rights, it unrealis- 
tically ignores the fact that powers do 
present a proper field for taxation, here- 
tofore ignored, if inequities could be 
avoided. 


The American Bar Association Com- 
mittee on Estate and Gift Taxes recent- 
ly advocated certain amendments.* My 
own views as to amendment have per- 


*See “Tax Law Changes Suggested,’’ Sept. 1943 
Trusts and Estates 236. 
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haps been sufficiently indicated in the 
course of this discussion: 

(1) Amendments to protect the fidu- 
ciary substantially like those suggested 
by the Bar Association Committee. 

(2) An amendment making it clear 
that successive overlapping disabilities 
extend the grace period. 

(3) Extending the grace period to 
donors by will and under amendable 
trusts, so that the new law will not apply 
if the donor dies within the grace period. 

(4) Correlate the gift and estate tax 
acts so that they are mutually exclusive. 


Common Trust Fund Regulations 


Following amendment of New York’s 
statute on common trust funds, new regu- 
lations governing their establishment and 
operation have been promulgated by the 
Banking Board. In considerable detail the. 
regulations prescribe the duties in connec- 
tion with investments, limitations, account- 
ing requirements, valuation procedure, ad- 
missions and withdrawals, distribution of 
income, and termination of the fund. 
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OMMON trust fund laws in eleven 

Mid-Western States were compared 
by William H. Dillon, of the Chicago Bar, 
at the Mid-Continent Wartime Trust 
Conference last month. The States in- 
volved are Alabama, Illinois, Indiana, 
Kentucky, Louisiana, Michigan, Minne- 
sota, Ohio, South Dakota, Tennessee and 
Wisconsin. 


After reviewing the provisions of Reg- 
ulation F, Sec. 17, of the Federal Reserve 
Board, governing operation of common 
trust funds, Mr. Dillon posed the ques- 
tion: What should be the form of State 
legislation? Should it be the short en- 
abling statute recommended by the Uni- 
form Law Commissioners, or should there 
be coupled with the general authority 
granted thereunder some of the require- 
ments laid down by Regulation F? The 
laws of Alabama, Illinois, Michigan and 
Ohio follow the latter alternative. 


Examining these four measures fur- 
ther, Mr. Dillon. pointed out that only the 
Alabama law includes any of the prohibi- 
tions or limitations contained in Regula- 
tion F over which the trust institution 
can always exercise absolute control. The 
exception is the limitation to $25,000 par- 
ticipation by any one trust. Mr. Dillon 
indicated that it is preferable to omit 
such limitations from State statutes be- 
cause violation of the Federal mandate 
alone will result in a tax penalty, and 
moreover no amendment will be neces- 
sary when the Reserve Board relaxes its 
rules. 


There are three noteworthy differences 
in these four statutes, according to Mr. 
Dillon. The first is in the definition of 
the capacities under which the fiduciary 
may avail itself of the common fund. 
Those in Alabama, Ohio and Michigan 
are varyingly broad, while the [Illinois 
law limits participation to trusts in the 
strict sense, and expressly excludes 
guardianships and conservatorships. 


The second variation concerns the con- 
ditions under which an individual account 
may participate. In Illinois, participa- 
tion is permitted if under the terms of 
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SURVEY OF COMMON TRUST FUND LAWS 


the individual instrument the funds 
might properly be invested in the invest- 
ments in which the common fund may 
be invested under the latter’s plan. Ohio’s 
proviso reads: “that at the time of mak- 
ing an investment in such common trust 
fund there shall not be held in the fund 
any asset which, because of the nature 
of such asset, the trust company might 
not then lawfully purchase as an invest- 
ment for the fiduciary account for which 
the investment ... is made.” (Italics 
supplied) Mr. Dillon declared a prefer- 
ence for the Illinois test because of its 
relative simplicity; under the Ohio law 
it would seem that every time invest- 
ments are purchased for the fund an 
examination of the investment authority 
of all participating trusts would be neces- 
sary. Under both statutes, separate 
funds may be established for trusts re- 
stricted to “legals” and for discretionary 
trusts. Other funds may be maintained 
if there are a sufficient number of trusts 
with similar investment provisions fall- 
ing between the two extremes. 


Alabama provides for a “legal” and 
discretionary common fund, and limits in- 
vestment in mortgages to 25°. Michi- 
gan, which has a qualified Prudent-Man 
Investment Statute, permits investment 
unless otherwise restricted by the instru- 
ment, and allows establishment of funds 
other than in accordance with the Act if 
specific authority is granted in the instru- 
ment. 


The third difference is that while all 
four statutes make amortization of pre- 
miums optional, Illinois sets up the form- 
ula to be used in the event that it is re- 
quired under the plan. 


Of the other States, Mr. Dillon report- 
ed that South Dakota and Wisconsin had 
adopted the Uniform Act, Wisconsin add- 
ing a provision that investments are not 
to be limited to “legals” but must be per- 
missible for each account in the fund, 
and exempting (as does Alabama) the 
common fund from State income tax. 
Each of the other statutes is largely sui 
generis. 
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CURRENT FEDERAL TAX NOTES 


PETER GUY EVANS 


Certified Public Accountant (N. Y.): Member of New York Bar: 
Lecturer at Rutgers and Columbia Universities 


Court Decisions 


Estate taxability of life interests and 
trust corpora. Decedent, who died in 1936, 
created a trust in 1922 with another by 
contributing one-half of the corpus. The 
settlors were the trustees with full powers 
of management, reserving full power to 
terminate the trust or to amend it as to 
the life beneficiary. Court held that the 
value of the life estate, to the extent of the 
decedent’s contribution to the trust, is in- 
cludible in his gross estate. In 1923 the 
decedent created another trust, which he 
amended in 1928 and then in 1936. Four 
months later, although in good health, he 
died. Court held that the last amendment 
was made in contemplation of death as the 
presumption of the statute was not re- 
butted. Consequently same was held to be 
includible in the gross estate to the extent 
that it exceeded $5,000. Est. of Lester 
Hofheimer, v. Commr., 2 T. C. No. 99, Sept. 
29, 1943. 


Trust income taxable in full. The tax- 
payer in 1934 created a trust reserving to 
herself income of $30,000, the balance to be 
distributed to four other trusts she cre- 
ated. Court held that the $30,000 for the 
years 1937-1940 was taxable in full and 
could not be construed to be an annuity as 
the sum was payable only out of trust net 
income. Sadie Wilckes, Memo T. C., Sept. 
22, 1943. 


Life insurance installments not taxable. 
Where beneficiary exercised option after 
insured’s death to receive life insurance 
proceeds in installments, they are exempt 
from income tax under Section 22(b)(1) of 
I. R. C. Section 19.22(b)(1)-1(c) of the 
Regulations to the contrary is invalid. 
Pierce v. Commr. 2 T. C. No. 106, Oct. 4, 
1943. 


Trustee’s non-business expenses deduct- 
ible. Trustees incurred certain legal ex- 
penses in connection with tax suit and with 
distribution of trust corpus. Court held 
same to be deductible from gross income as 
“non-trade or non-business expenses” under 
Sec. 23(a) (2). Bingham Estate v. Commr., 
2 T. C. No. 108, Oct. 8, 1943. 


Estate tax—trust corpora not taxable. 
Decedent set up trusts, with remainders to 
go to her descendants then living upon the 
death of the respective life beneficiaries. 
The trusts are not includible in decedent’s 
taxable estate, the Government’s contention 
that Hallock case applied, being overruled. 
Est. of Houghton v. Commr., 2 T. C. No. 
110, Oct. 11, 1943. 


Gift tax —pre-nuptial transfer taxable. 
Pursuant to a pre-nuptial agreement be- 
tween taxpayer and his prospective wife, 
$150,000 in stock was transferred to her in 
consideration for her promise to marry 
him, and to compensate her for the loss of, 
trust income of $100,000 from trusts set up 
by her former husband. Court held that 
the $150,000 (less the exemption) is tax- 
able; marriage promise was not measurable 
in money; as to loss of trust income as 
consideration, Court countered that con- 
sideration is something received by the 
donor, and not something lost by the donee. 
William H. Wemyss v. Commr., 2 T. C. No. 
111, Oct. 14, 1943. 


Estate tax—corpus of irrevocable trust 
not taxable. Decedent, who died in 1939, 
created in 1924 an irrevocable trust under 
which she reserved the trust income for 
life. On her death the corpus was to be 
divided so that the income could be paid 
to her three children, and the respective 
remainders would pass by appointment or 
to their children. Trust is not subject to 
estate tax; and Hallock case is not control- 
ling. Est. of L. H. Jennings v. U.S., U.S. 
Ct. of Claims, No. 45691, Oct. 4, 1943. 


Estate tax—deduction for corporate debt 
liability disallowed. In computing the net 
estate, a deduction was claimed for corpor- 
ate liability for which decedent was jointly 
and severally liable. Since no part of such 
liability was ever paid by the estate or ever 
constituted a charge against the estate, the 
Court disallowed the deduction. Elsie S. 
Schiffman v. U. S., U. S. Ct. of Claims, No. 
45555, Oct. 4, 1943. : 


Gift tax—blockage rule applied. For pur- 
poses of the gift tax, the blockage rule was 
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applied to 14,000 shares of Electrolux Cor- 
poration stock which were valued at $21.50 
per share, instead of $23.375, the mean be- 
tween the high and low on the date of gift. 
The Court recognized the inactivity of the 
stock and the effect that the sale of 14,000 
shares might have on the price per share. 
Groff v. Smith, U. S. D. C. Conn. No. 45 
Civil, Aug. 20, 1943. 


Rulings, News, Etc. 


H. R. 3363, extending time for the filing 
of Refund Forms 991 under Section 722 on 
corporate excess profits tax relief, approved 
by the Senate Finance Committee. A rider 
was added to this Bill permitting taxpayers 
to readjust pension trusts to conform to 
the 1942 Act up to December 31, 1944, in- 
stead of December 31, 1943. 


TFR 500 reports of American owned 
property in foreign countries were _ re- 
quired to be filed by November 1; filing 
date has been extended again, this time to 
December 1, 1943. 


H. R. 3381, allowing 25% single, and 40% 
married credits, plus 2% per dependent 
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against Victory Tax to be claimed on re- 
turns filed on March 15, 1944, with no 
post-war refunds, passed. 


New Taxes. It appears that the Ways 
and Means Committee will write its own 
bill for about 4-5 billion dollar increase, 
through increases in excise rates and small 
changes in income tax rates on corporations 
and individuals, with no revisions in estate 
and gift taxes. Integration of Victory Tax 
with normal tax is practically certain. A 
sales tax appears inevitable, although 
neither party wants to accept responsibility 
for offering it. 


Transfer Stamps Abolished 


Transfer tax stamps have been complete- 
ly eliminated, effective November 15th, on all 
transactions settled through the New York 
Stock Clearing Corporation. The Federal 
Commissioner of Internal Revenue | last 
month followed New York’s earlier action 
in allowing payment of stock transfer taxes 
in that manner. 
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INTEGRATION UNDER PENSION REGULATIONS 


WARNER F. HALDEMAN 


Associate Counsel, The Penn Mutual Life Insurance Co., Philadelphia 


N employer which sets up a pension 

plan for its employees may discon- 
tinue its contributions at some time in 
the future if changed circumstances 
make it impossible or inexpedient for it 
to continue, but it must not enter into 
the plan with the idea of discontinuing 
it as soon as it has been funded sufficient- 
ly to take care of a few older highly-paid 
employees or executives. 

It is possible under the new law for 
an employer to provide retirement bene- 
fits for employees by purchasing indivi- 
dual or group retirement annuity con- 
tracts direct from an insurance company 
without entering into any formal pension 
trust agreement, but to qualify for the 
tax advantages such contracts must be 
part of a definite written plan. 

The plan must definitely make it im- 
possible for the employer to divert any 
portion of the contributions for its own 
benefit until all of the obligations to the 
employees have been fulfilled. The only 
amount which the employer may ever 
recapture is the residue, if any, which 
may be due to erroneous actuarial com- 
putations. 


Integration with Social Security 


The law provides that a classification 
shall not be considered discriminatory 
merely because it excludes wage earners 
or is limited to salaried or clerical em- 
ployees, nor because contributions and 
benefits differ by reason of any retire- 
ment benefits created under state or fed- 
eral law. This somewhat liberal provision 
opened the door to employers interested 
primarily in providing for their salaried 
employees reasonable retirement incomes 
supplementary to their Social Security 
benefits. As a result, the Treasury De- 
partment was asked to approve many 
plans which provided, for employees 


From address before American Life Convention, 
Chicago, Oct. 1943. A large portion of this paper 
devoted to analysis of the coverage and tax de- 
ductibility provisions of the law and regulations 
is omitted as being previously discussed in T. & E. 


whose salaries exceeded $3,000, benefits 
proportionately greater than the Social 
Security benefits of the employees re- 
ceiving less than $3,000. 


Representatives of the Bureau of In- 
ternal Revenue proceeded to close the 
door by introducing the “integration” 
test in their formal Regulations, issued 
July 8, 1943. The Regulations them- 
selves do little more than state the inte- 
gration principle, which is that a pension 
plan must not provide relatively or pro- 
portionately greater benefits for em- 
ployees earning above a specified salary 
than for those below unless the relative. 
or proportionate differences are approxi- 
mately offset by the retirement benefits 
provided by the Social Security Act. 


After the issuance of the formal Reg- 
ulations the Acting Commissioner re- 
leased Mimeograph 5539, a very compre- 
hensive set of rules addressed to “Col- 
lectors of Internal Revenue, Internal 
Revenue Agents in Charge, and Others 
Concerned,” explaining at considerable 
length, with illustrations and tables, just 
what the integration test is and how it 
works. Paragraph “2” gives the follow- 
ing very simple explanation of integra- 
tion: 


“A salary classification plan is inte- 
grated with Social Security if no em- 
ployee can receive a greater annuity in 
proportion to pay (including the Social 
Security annuity) than any lower paid 
employee, assuming identical periods of 
service. The comparison is made with 
employees excluded entirely from the 
plan as well as with lower paid employees 
within the plan.” 


Sec. 19.165 (a) (3)-1 of the Regula- 
tions, which introduces the integration 
test, contains two very practicable and 
sensible rules of convenience in the in- 


terest of simplicity of application. The 
first rule is that in comparing the bene- 
fits provided by a pension plan with those 
provided for lower salaried employees 
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under the Social Security Act, the total 
Social Security benefits may be consid- 
ered as 150 per cent of the primary in- 
surance benefit. The second rule is that 
a plan supplementing the Social Security 
Act will not be deemed discriminatory 
merely because, for administrative con- 
venience, it provides a reasonable mini- 
mum benefit not to exceed $20 a month. 


The first and basic illustration in the 
Mimeograph brings out the fact that the 
Social Security Act, for practical pur- 
poses, may be said to provide for the em- 
ployee earning $3,000 a year a retire- 
ment benefit of 25% plus (4% times 
years of service after 1941). This 
formula is constructed as follows: 


Primary Benefit—$480 x 150% = $720. 

Ratio of $720 Social Security to $3,000 
salary = 24%. 

Add 1% of 24% for each year 1937-1942 
—5 xX .24% = 1.2%. 

Total benefit prior to 1942—24% + 1.2% 
= 25.2%. 

For convenience, state formula as 25% 
plus %4% for each year after 1941. 


A plan which applies this formula to 


salaries in excess of $3,000 does not dis- 
criminate in favor of the covered em- 
ployees. 


Another rule included in this Mimeo- 
graph provides that a $3,000 and over 
plan will be considered non-discrimina- 
tory if the annuity per year of service 
prior to the effective date of the plan 
does not exceed 34% of annual compensa- 
tion in excess of $3,000 as of the effective 
date of the plan and 1% of average an- 
ual compensation in excess of $3,000 for 
service rendered after the effective date 
of the plan. 


Deductibility and Taxability of 
Death Benefits 


The cost of life insurance benefits car- 
ried for the benefit of employees, rather 
than for the employer or trustee, is not 
deductible as a part of the cost of a pen- 
sion plan under the pension trust pro- 
visions of the law, but is deductible, if it 
does not constitute unreasonable compen- 
sation, under Sec. 23(a) providing for 
the deduction of all ordinary and neces- 
sary business expenses. If the life in- 
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surance protection is carried for the 
benefit of the trustee or employer, the 
cost thereof is not deductible by the em- 
ployer as a business expense. 


The pension trust provisions contem- 
plate deduction of only the cost of re- 
tirement benefits, which basically are life 
annuities payable after retirement. How- 
ever, the Regulations, Sec. 19.23 (p) (1) 
(A)-1, provide that retirement benefits 
may include death benefits not in excess 
of the reserve at death or the reserve at 
retirement less annuity payments already 
made if death occurs after retirement. 
Internal Revenue Bureau _ representa- 
tives have said, informally, that a pro- 
vision for payment of premiums or prem- 
iums plus interest as a death benefit, in- 
stead of the reserve, will not be consid- 
ered life insurance protection if such 
benefit does not differ greatly from the 
reserve. 


If contracts purchased on the lives of 
employees by a trustee or employer in- 
clude an element of life insurance pro- 
tection, that portion of the premiums at- 
tributable to the cost of the insurance 
protection constitutes income to the em- 
ployees for the year in which paid. The 
cost of such insurance is considered to 
be the one-year term premium for the net 
amount of insurance protection (death 
benefit less current cash value) recal- 
culated each year. A clarification and 
simplification of the method of determin- 
ing the annual cost of this life insurance 
protection has been requested from the 
Bureau of Internal Revenue by represen- 
tatives of the life insurance industry. 


If pension or annuity payments are 
continued after death of the employee 
to his beneficiary, she will be required 
to include them in her taxable income to 
the same extent as the deceased employee 
would have included them in his taxable 
income had he continued to live. 

Representatives of the Bureau of In- 
ternal Revenue have advised, informally, 
that in the case of death benefits under 
retirement contracts including life in- 
surance protection, the net amount of the 
life insurance protection, which will be 
the amount over and above the reserve 
available at the date of death, will be 
exempt from income tax, but the amount 





LAW AND TAXES 


of the reserve will be subject to income 
tax as a long-term capital gain to the 
beneficiary if paid in one sum or in full, 
as ordinary income, if paid in install- 
ments over a period of years. 


Approval of Plan 


The Regulations contemplate the filing 
(with the Pension Trust Group, Income 
Tax Unit, Bureau of Internal Revenue) 
of complete information including copies 
of the plan and trust instrument and a 
great deal of actuarial data, at the in- 
ception of the plan, for the purpose of 
determining whether it qualifies as non- 
discriminatory as to contributions and 
benefits as well as classification of em- 
ployees. And the Regulations require 
the filing of much information each year 
with the employer’s income tax return 
in order to establish the right to take 
deductions. However, no decision may be 
had on the deductibility of employer con- 
tributions (under Sec. 23(p) ) until 
after the field audit which follows the fil- 
ing of the income tax return taking de- 
ductions. 
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While it is not mandatory that copies 
of the plan, trust and information be 
filed with the Bureau of Internal Rev- 
enue before the plan is put into effect or 
immediately thereafter, before the end 
of the tax year, such procedure is most 
desirable if there is any doubt whatever 
as to whether the plan will qualify as 
non-discriminatory. This is particularly 
true if individual retirement annuity or 
insurance contracts are to be issued, since 
it would not be practicable to unwind 
such contracts upon disapproval of the 
plan after they had been in force for 
some time. The dangers of violation of 
Salary Stabilization regulations and of 
the imposition of substantial income tax 
liabilities upon employees in event of 
disapproval of a plan may be guarded 
against by the inclusion in the trust in- 
strument of a provision to the effect that 
the employer’s contributions shall be re- 
turned if the plan is disapproved and if 
it is not practicable to amend it so as to 
make it qualify. However, if individual 
contracts of insurance companies are to 
be issued, it seems advisable to obtain 





DO YOU KNOW THIS MAN? 


He is in the neighborhood of 40 to 50 years of age, with 
administrative experience in the handling of trusts and estates. 
He is very likely an administrative officer in the Trust Depart- 
ment of a banking institution, and a man who for any of a number 
of reasons may wish to consider an advantageous change. He 
would like to know of an exceptional opportunity to serve as a 
Senior Trust Officer of a bank with fiduciary accounts in excess 
of $10,000,000, and an excellent normal growth factor. Our 
client, a long established institution in a sizeable eastern city, 
is prepared to pay a liberal salary to a qualified man. 








Our client requests that this man write us, outlining his 
qualifications, if he cares to do so; or, if he prefers, merely giving 
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address at which he would like to receive further details. Our 
client’s present staff has been informed of this advertisement. 


All inquiries will be treated in the strictest confidence, 
and should be addressed to C. W. M., Doremus & Co., 
Advertising, 120 Broadway, New York, N. Y., or 50 Congress 
Street, Boston, Mass. 
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approval of the plan before proceeding, 
unless it is clearly non-discriminatory. 
Plans which were in effect prior to 
September 1, 1942, are given until Dec. 
31, 1943 (a pending bill would extend 
this to Dec. 31, 1944) to comply with the 
non-discriminatory provisions of the new 
law. However, if, in order to comply, 
it is necessary to take additional employ- 
ees into the plan, such employees must 
actually be taken in by Dec. 31, 1943. 
As yet there have been no published 
rulings on actual cases to indicate the 
manner in which the new law is to be 
administered by the Pension Group of the 
Internal Revenue Bureau. However, 
judging from the experience of the sev- 
eral representatives of the life insurance 
industry who have met with representa- 
tives of the Bureau for the purpose of 
securing an informal clarification of the 
Regulations, we have every reason to an- 
ticipate the issuance of fair rulings. 


Pension Literature 


Additional “readings” on pensions have 
made their appearance since the last listing 
here. They include: 


“Pension Trusts—Questions and An- 
swers”: by Gustave Simons, in October 
Taxes (discussing practical problems in em- 
ployee benefit plans, with references to 
many informal rulings by the Treasury). 

“New Pension Trust Regulations — A 
Symposium,” in October Journal of Ac- 
countancy. 

“Pension Trusts under the New Regula- 
tions,” by Benjamin M. Becker, in October 
Taxes. 
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NEW YORK 7, N. Y. 


Consulting Actuaries 


Professional Services in Connection with 
Preparation and Valuations of 
Pension Plans and Trusts 
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NEW TYPE OF PENSION PLAN 


SPECIALLY blended type of indivi- 
dual policy and_ self-administered 
pension plan is being sponsored by the 
Pension Planning Company, New York 
City. The plan was explained at the 
Company’s 1943 Seminar held last month. 


It has been recognized for some time 
that trusteed plans investing in securi- 
ties—sometimes referred to as Self-Ad- 
ministered Plans—and the typical pen- 
sion trust investing in annual premium 
retirement income policies, with or with- 
out life insurance, have their respective 
advantages and disadvantages. An en- 
tirely self-administered plan, among 
other things, would not have the guaran- 
teed market for the providing of retire- 
ment benefits, nor would it have a safe 
vehicle for the financing of death benefits 
prior to retirement—especially if the 
group were very small. 


The typical annual premium retirement 
income policy type of pension trust has 
various weaknesses, such as lack of (1) 
desirable flexibility with reference to 
salary increases and decreases, (2) pro- 
vision for temporary interruption of ser- 
vice, leaves of absence (such as military 
service), and (3) flexibility as to distri- 
bution of employer’s costs in bad busi- 
ness years and good business years, and 
certain disadvantages in the event of sev- 
erances of employment and termination 
of the plan. 


The new plan endeavors to overcome 
these defects and at the same time pre- 
serve the strength of both of the tradi- 
tional types. By utilizing a lower an- 
nual premium policy, such as an ordinary 
life policy, it has provided for death 
benefits prior to retirement as well as an 
insured vehicle for the provision of re- 
tirement income benefits after retire- 
ment through the use of the conversion 
privileges and the settlement options of 
a specially designed and suited ordinary 
life policy. Meanwhile, the balance of 
the fund to provide the remainder of the 
pension benefits is provided through in- 
vestment in securities, generally War 
Bonds. The plan’s flexibility enables it 
to meet the various viewpoints of the em- 
ployer and the employee. 
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TAXATION TRAIL TO TOTALITARIANISM 


- CHAS. H. MYLANDER 
Vice President & Trust Officer, The Huntington National Bank of Columbus. Ohio 


URRENT controversial tax problems 
in the trust field fall rather natur- 
ally into four categories: 

1. The doctrine announced by the 
Supreme Court in the Stuart case—that 
all income of a trust is taxable to the 
donor if any part of that income may 
be used for the benefit of a minor child 
of the donor. 

2. Drafting and administration of 
Pension, Profit-Sharing and other em- 
ployes’ Trusts. 

3. The new law and regulations gov- 
erning property passing under a power 
of appointment. 

4. Interpretation of Section 111 of 
the Revenue Act of 1942, regarding the 
distribution of income from estates or 
trusts. Neither the Treasury itself, nor 
any lawyer I yet have found is willing to 
say, definitely, what this section means. 
The Treasury now seems favorably in- 
clined, however, toward changing it. 


Deserted Fundamentals 


Taxation in accordance with ability to 
pay has been one of the foundation stones 
of our public policy from the colonial days. 
But no one, I believe, outside of the few 
collectivists who want to turn this republic 
into a totalitarian state, has any great sym- 
pathy with the idea that the machinery of 
taxation should be used to “take away from 
him that hath and give to him that hath 
not.” 

Another of our fundamental theses is 
that man is entitled to keep some of the 
fruits of his labor. Still another is that it 
is the duty of every man, insofar as he is 
able, to care for himself and his family. 

In his recent recommendations to Con- 
gress, the Secretary of the Treasury said: 


“Today, four-fifths of all of the income of the 
nation is going to people who are earning less 
than five thousand dollars a year . . . The weight 
of the inflationary money in the hands of this 
group can cause undue price rises, and can com- 
pletely upset our entire economic system, unless 
absorbed in sufficient quantity.” 


From address before 1943 Mid-Continent Trust 
Conference. 


To “absorb” this inflationary money he 
proposes to do away with the Victory tax, 
and thus relieve entirely nine million tax- 
payers in this group from the necessity 
of paying some $400 millions in taxes. The 
Secretary then proposes that this loss in 
revenue be made up by collecting more 
from those who pay income taxes. But the 
heaviest increases in the surtax rates, un- 
der the Treasury’s proposal, do not begin 
until incomes exceed $5,000 a year. 


The attempt of the President, by execu- 
tive order, to limit salaries to amounts 
which, after taxes, would yield only $25,000 
a year, was turned down at the first op- 
portunity by Congress. But the recom- 
mendations of the Secretary would make it 
necessary for an individual to have a tax- 
able income of $367,000, before his spend- 
able income, after income taxes, exceeded 
$25,000. So a very definite limit is proposed 
not only on salaries, but on all incomes. 


Family as a Tax Unit 


While the Treasury recommendations this 
year do not contain the familiar plea for 
compulsory joint returns of husband and 
wife, it was omitted, I am sure, only because 
the theorists there finally have had to ad- 
mit that the opposition to that particular 
plan is too strongly entrenched in Congress 
to allow its being put over even in war 
time. But the same idea prevails in all of 
the administrative decisions by the Bureau 
of Internal Revenue. The Stuart case is an 
example. All of us are outraged at the 
implications of the Supreme Court doctrine. 


Here, again, I think the theorists have 
gone too far. The best information I have 
indicates that the Congress will rebuke 
the Court and the Treasury in the coming 
tax bill, and that we will return to the 
doctrine that prevailed before the Stuart 
case was decided; that where a parent cre- 
ates a discretionary trust for the benefit 
of a minor, only that part of the income 
actually used for the support of the minor 
will be taxed to the parent. 


But the “tortuous trail” will go on. We 
must expect a whole series of new cases 
coming up to the courts based on “effective 
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control,” “lack of adverse interest,” “rever- 
sions,” and other legalistic technicalities, 
with the hope that in some way the entire 
income of the family group may be thrown 
into the higher surtax rates. 


Capital Destruction by Design 


Under the Treasury proposals, the ef- 
fective estate tax rate reaches 49.5 per cent 
on an $800,000 estate, and the effective max- 
imum rate of 75.3 per cent is reached at 
$6 million. But it is in the smaller estates 
that the Treasury really goes to town. 

The only argument for this change in 
rates is that “estate taxpayers should con- 
tribute as heavily as possible to the cost of 
the war.” No indication in the statement of 
the Secretary that the estate tax is a levy 
on capital, paid from assets, not from earn- 
ings. No indication that estate taxes may 
be collected only once. 

No, the “tortuous trail” is devious, but it 
has its definite objectives, and, little by lit- 
tle, they are being reached. If wé add to 
these proposed increases in rates, the propo- 
sals that have come forward in prior years, 
to tax, as a death transfer, all devolutions 
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of rights to receive income, as well as rights 
to receive property, it takes little imagin- 
ation to see how the gradual, but effective 
confiscation of all accumulated property 
would come about. 

The Secretary also recommended, without 
reservation, that the Congress “amplify and 
extend the present Social Security Sys- 
tem.” Old Age, Unemployment, Sickness, 
Accident, Births, Deaths—all to be paid 
for by a beneficent government, at standard 
rates. The leveling out process. Why save 
money? Uncle Sam will take care of you. 

It is an axiom of a capitalistic economy 
that new capital must be found constantly. 
And that new capital can come only from 
the ability of some members of the com- 
munity to produce more than they con- 
sume. If government, through its power 
of taxation, constantly skims off this cream, 
inevitably there will be no new capital avail- 
able. If government produces the capital, 
then government will run everything, will 
dictate production and consumption. 

If we are good trust men, we must be- 
lieve and preach capitalism. We must be- 
come increasingly vocal. 
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A Logical Choice 


As one of New England’s oldest and 
largest institutions, this bank is a logi- 
cal choice to act as corporate trustee, 
transfer agent or registrar in Boston. 
Your inquiry is invited. 


The National 
Shawmut Bank 


40 Water Street, Boston 
Member Federal Deposit Insurance Corporation 
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SUGGESTED TAX PROGRAM 


The Treasury’s proposed estate and gift 
tax revisions were attacked before the Ways 
and Means Committee last month by Roy 
C. Osgood, vice president of The First 
National Bank of Chicago. Speaking as a 
member of the Committee on Federal Fi- 
nance of the Chamber of Commerce of the 
United States, Mr. Osgood declared that 
the revisions, estimated to increase the 
present estimated yield of $560,000,000 by 
72%, should be rejected because they: 


1. Would have a disruptive effect on 
production (many businesses would have 
to be liquidated). 

2. Violate sound tax principles (in the 
last eleven years five changes in rates have 
been made—stability of rate structure is 
a desideratum; the estate tax, a one-time 
proposition, cannot be equitably made to 
fit into an elastic tax system adjusted to 
variable annual revenue requirements; ex- 
cessive rates violate principle of moderation; 
tax base would be progressively depleted). 

3. Adversely affect State revenues (Fed- 
eral estate tax is a deduction in 26 juris- 
dictions for State death tax purposes). 

4. Make it impossible or discouragingly 
difficult to provide reasonably for de- 
pendents (the concomitant lowering of the 
exemption and the high income tax rates 
aggravate this situation). 

5. Adversely affect the war economy 
(small business establishments, playing a 
vital war role, would be hurt). 

Mr. Osgood presented the following table 
showing that the Treasury’s proposals far 
exceed the British and Canadian impact: 
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In a supplemental statement, Mr. Osgood 
discussed several matters directly affecting 
trusts and estates, which require legisla- 
tive solution. He recommended that: 


1. Sees. 166 and 167 of the Internal 
Revenue Code be amended to provide that 
except to the extent that trust income is 
actually distributed for the support and 
maintenance of minor children or others 
whom grantor is legally obligated to sup- 
port, no part of the income shall be taxed 
to grantor (to overrule Stuart case). 


2. Sec. 161 be amended to indicate clear- 
ly that tax on net income of estate or 
trust is to be paid by fiduciary or bene- 
ficiary except as provided in Secs. 166 and 
167 (to overcome Clifford case). 

3. Sec. 162 (d) be amended to eliminate 
possible double taxation of same income 
and to clarify extent of section’s applica- 
tion to estates in administration. 


4. Sees. 811 (f) and 1000 (c) be amended - 
to make tax on property subject to power 
of appointment depend upon result flowing 
from its exercise or non-exercise rather 
than upon accidents of draftsmanship; to 
make changes apply only to powers created 
after Oct. 21, 1942, and to make certain 
other technical revisions. 


5. The gift and estate taxes be corre- 
lated to eliminate the troublesome ‘“con- 
templation of death” problem (repeal all 
of Sec. 811(c) except provision regarding 
gifts strictly in contemplation of death, 
and provide that any inter vivos transfer 
upon which a gift tax has been paid and 
not refunded within two years shall be ex- 
cluded from gross estate). 


COMPARATIVE DEATH TAXES 


British 
(Estate & 
Legacy) 


Estate 
(Before 
exemption) 


Canadian 
(Dominion plus 
Ontario death 
duty) 


Present U.S. 
(Federal plus 
Illinois In- 
heritance tax) 


Proposed U. S. 
(Federal plus 
Ill. Inheri- 
tance tax) 


Based on equal division between wife and 2 children 


$ 100,000 
250,000 
500,000 

1,000,000 
5,000,000 
10,000,000 


13,400 $ 
55,500 
150,000 
352,000 
2,670,000 
6,640,000 


(In the comparison with Canadian 
taxes it should be noted that the only 
fair comparison takes into consideration 
Dominion plus Provincial taxes and Fed- 


eral plus State taxes. For the Canadian 


13,077 $ 
45,531 
121,166 
323,971 
2,585,588 
5,810,170 


5,504 $ 
48,194 
126,500 
303,500 
2,430,400 
6,042,400 


12,903 
72,850 
201,850 
540,850 
3,731,350 
7,731,350 


illustration the Province of Ontario was. 
selected because of its importance in the 
Dominion. For the illustration in this 
country, Illinois was selected as being 
representative, neither high nor low.) 














Decisions 
LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
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ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
NEW JERSEY: Samuel J. Foosaner—Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 

ONTARIO: L. G. Goodenough—Leonard, Logan, Goodenough & Higginbottom, Toronto 


The complete roster of editors appears in July and January. 








Distribution — Debt Offsets Bequest — 
Term “Investment” Covers All Prop- 


erty 


New Jersey—-Court of Chancery 
Warmolts v. Holt, 133 N. J. Eq. 597. 


Testatrix was survived by three brothers, 
a sister and certain nephews. Among other 
things, her will provided for a $1,000 be- 
quest for each of her brothers and sister. 
The administrator c.t.a. paid the bequests 
to all except one brother, Arnold H. War- 
molts, refusing payment to him on the 
ground that a debt in the same amount was 
due from him in the form of a note to the 
estate of the testatrix. Others of the bene- 
ficiaries, in seeking a construction of the 
will, endeavored to limit the purport of 
certain cited paragraphs. They sought par- 
ticularly to narrow the meaning of the 
word “investments,” arguing that it covered 
only personal property. 

HELD:  Legatee’s contention that the 
$1,000 note is barred by the statute of 
limitations is unsound, since this statute 
cannot be invoked against an estate by a 
debtor claiming a bequest. 

Regarding the word “investments” used 
by the testatrix, a reading of the entire 
will indicates that she “intended it to cover 
all property, both real and personal, from 
which she derived income.” 

ee 
Distribution — Meaning of the Word 
Heirs’ — What Law Applies 
Massachusetts—Supreme Judicial Court 


Tyler v. City Bank Farmers Trust Co., 1943 A.S. 
1459; Sept. 14, 1943. 


X died in 1873, leaving a wife and daugh- 
ter. 


The daughter survived her mother and 


died in 1932. The will created a trust for 
the benefit of the wife and daughter, and 
provided that on the latter’s death the 
estate should be paid over to her issue, 
and “in default of issue to my heirs at law.” 
The daughter left no issue. 

HELD: First, there was nothing in the 
facts to take the case out of the general 
rule that the heirs are to be determined as 
of the date of the testator’s death, even 
though the life tenant was the only heir. 

Second, the heirs are to be determined 
in accordance with the law as it stood at 
the testator’s death. At that time real 
estate would have descended to the daugh- 
ter as the only heir, while personal proper- 
ty would have been distributed one-third 
to the wife and two-thirds to the daughter. 
By our more recent decisions the word 
“heirs” in a gift to the heirs of a person 
means those who would inherit his real 
estate. Accordingly the estate should be 
paid to the estate of the daughter. 

(NOTE: The opinion contains an ex- 
haustive discussion of the authorities on 
both points.) 

a 


Distribution — Illegality of Separation 
Agreement Provision Relieving Hus- 
band of Duty to Support Does Not 
Affect Provision by which Husband 
Waives Right to Take Against Wife's 
Will 
New York-—-Surrogate’s Court, Westchester County 


Matter of Brenner (on re-argument) N. Y. L. J., 
October 9, 1943. 


On re-argument, the decision reported in 
Aug. 1948 Trusts and Estates 182, was 
modified on the basis of the holding by the 
Appellate Division, 1st Dept., in Hoops v. 
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Hoops, reported in Sept. 1943 Trusts and 
Estates 308. In deciding that the husband 
had waived his right to take against the 
Will, the Surrogate 


HELD: The provision which purported 
to relieve the husband from his duty to 
support was merely unenforceable and not 
illegal; and, moreover, the rule is that the 
parties will not be permitted to undo what 
has been done, so that viewing the support 
provision as having been executed, the hus- 
band was bound by his waiver irrespective 
of whether the contract was to be regarded 
as illegal or merely ineffectual. 
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Investment Powers — Retention of Bank 
Stock as Trust Investment by Trust 
Company Which Became Affiliated 
with Bank — Acquiescence by Set- 
tlor Who Had Power to Revoke 


New York—Court of Appeals 


City Bank Farmers Trust Company v. Cannon, 
decided October 21, 1943; N. Y. L. J., Nov. 1, 1943. 


The Court of Appeals unanimously af- 
firmed the holding of the Appellate Division, 
2nd Dept. as reported in Oct. 1942 Trusts 
and Estates 428, in favor of the trustee. 
The court observed that there was no fail- 
ure to exercise good faith and sound bus- 
iness judgment in retaining the bank stock 
and said that no opinion was expressed up- 
on the question of estoppel in cases where 
such elements were lacking. 
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Living Trusts — Informal Letters as Con- 
stituting Declaration of Trust 


California—District Court of Appeal 


Weiner v. Mullaney, 140 P. 2d 704 (July 9, 1943). 
Hearing in Supreme Court denied. 


Defendant, brother of plaintiff who re- 
sided in England, caused his mother to 
transfer to him one-half of certain proper- 
ties, and a one-fourth interest to each 
of his two sisters, but in communications to 
plaintiff represented that the latter was a 
one-third owner—“‘You are entitled to as 
much as I am, one-third,” etc. In various 
letters defendant referred to having sent 
plaintiff her one-third of various income 
items. 

HELD: (1) The informal letters were 
sufficient to evidence a trust; 

(2) Defendant’s initials to the letters 
are a sufficient subscription to constitute 
valid evidence of a trust of real property 
under Civil Code Sec. 852. 
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Taxation — Estate & Inheritance — In- 
surance Proceeds Where Policy Irre- 
vocably Assigned 


Minnesota—Supreme Court 


DeCoster v. 
Oct. 22, 1943. 


Commissioner of Taxation, decided 


In 1936 decedent took out a policy of in- 
surance upon his life for $50,000. His wife 
was named as beneficiary. The insured re- 
tained the right to change the beneficiary 
and to surrender the policy for its cash sur- 
render value. In 1938 all rights in the policy 
were transferred to the beneficiary. The 
insured paid one premium falling due there- 
after. The cash surrender value of the pol- 
icy was reported as a gift for the year 1938 
and a gift tax thereon was paid. The in- 
sured died in 1939. Minnesota imposed an 
inheritance tax upon the policy proceeds 
upon the ground that they were taxable un- 
der the provisions of Chapter 50 of Extra 
Session Laws of Minnesota for 1937 (Section 
291.01 of Minnesota Statutes 1941). Thé 
State Board of Tax Appeals decided in favor 
of the State. 


HELD: Affirmed. The 1937 statute, in 
providing that there should be taxed “the 
proceeds of all such policies now in force 
payable to named beneficiaries in which the 
insured has the right to change the bene- 
ficiary or under which he has cash surrender 
right,” revealed that there was no doubt of 
the legislature’s intent to impose an inheri- 
tance tax upon the proceeds of this policy 
above the specific insurance exemption. 
When the statute was enacted, the insured 
had the right to change the beneficiary and 
had the cash surrender right. The Legisla- 
ture properly attempted to reach policies in 
the condition of this one at the time the 
1937 statute took effect. 
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Powers — Foreign — Right of Named 
Nonresident to Act as Executor 


Minnesota—Supreme Court 
Re Barck’s Estate, decided Oct. 15, 1943 


A Minnesota decedent by her will named a 
grandnephew, who lived in Wisconsin, and a 
Minnesota resident as executors. The Pro- 
bate Court appointed the Minnesota resi- 
dent as sole executor and denied the grand- 
nephew’s petition to be appointed as joint 
executor. The latter and certain legatees 
under the will appealed to the District Court. 
That court found that the grandnephew was 
not a suitable person to act as executor or 
coexecutor. It was conceded that the grand- 
nephew was competent to act as executor. 

HELD: Under Section 525.25 of Minne- 
sota Statutes 1941, the appointment of an 
executor is conditioned upon suitability and 
competency. While there is nothing in the 
statutes prohibiting the appointment of a 
nonresident as executor, in view of the fact 
Section 525.501 provides that after a resi- 
dent representative has been appointed, he 
may be removed if he ceases to be a resi- 
dent, a court may well consider nonresidence 
as a factor in determining whether or not 
a named executor is suitable for appoint- 
ment. The distance of the grandnephew’s 
residence from the situs of the assets of the 
estate and an existing controversy between 
the grandnephew and the respondents were 
factors upon which the court could readily 
question the grandnephew’s impartiality. 
The trial court’s finding that the grand- 
nephew was unsuitable to act as executor 
rested upon adequate evidence. 
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Taxation — Income — Taxability of An- 
nuity Payments Under Will and Insur- 
ance Contract — Two Cases 


Canada—Exchequer Court 
O'Connor et al. v. Minister of National Revenue, 
Judgment delivered August 5, 1943. 


By his will the testator directed his trus- 
tees to pay certain legacies out of the cap- 
ital of the estate in stated semi-annual in- 
stalments until the legacy had been fully 
paid or until the beneficiary’s death which- 
ever event should first occur. 


HELD: The semi-annual payments did 
not constitute. taxable income under Sec- 
tion 3 (g) or any other Section of the In- 
come Tax Act. “The term ‘annuities or 
other annual payments received under the 
provisions of any will or trust,’ as used in 
section 3 (g) of the Income War Tax Act, 
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does not include or extend to legacies pay- 
able exclusively out of the capital of an 
estate, even when such legacies are payable 
by instalments on specified dates annually, 
where the maximum amount which the leg- 
atee is to receive out of such capital is 
specified, such legacies being in each case 
the legatee’s share in the distribution or 
division of such capital and constituting 
property acquired by him by gift, bequest, 
devise or descent within the meaning of 
section 3 (a) of the Act and as such not 
subject to income tax.” 


NOTE: An appeal to the Supreme 
Court of Canada has been withdrawn by the 
Minister of National Revenue. 


Lumbers v. Minister of National Revenue, Judg- 
mert delivered August 16, 1943. 


In chis case the question was whether the 
exemption from income tax provided for 
by paragraph (k) of Section 5 of the In- 
come Tax Act, as amended in 1940, was ap- 
plicable to monthly income payments made 
by an insurance company under the pro- 
visions of a policy of life insurance issued 
in December 1918. Under the policy the 
company assured the life of the policy- 
holder and promised to pay him a monthly 
income at the end of an endowment period 
of twenty years if he was then living or, 
if he should die during the period, to his 
wife. A certain number of monthly pay- 
ments were guaranteed in any event. The 
assured also had the option of taking the 
commuted value of the policy in a lump 
sum or the monthly income payments. 

Just prior to the expiration of the en- 
dowment period, the assured and his wife 
gave a written direction to the Company 
to pay the monthly income to the wife dur- 
ing her lifetime, and upon her death to 
the assured, and upon the death of both 
to pay the commuted value of the remain- 
ing guaranteed instalments in one sum to 
the personal representatives of the wife’s 
estate. Payments of the monthly income 
were made as from January 1, 1939. In 
his income tax return for the year 1940, 
the assured included the sum of $1500 as 
an annuity received from the Company and 
in respect thereof claimed the sum of $1200 
as an exemption. The claim having been 
disallowed in the assessment, the assured 
appealed to this Court. 


HELD: Appeal dismissed. The contract 
in question was not “like” a Dominion Gov- 
ernment annuity contract and therefore did 
not fall within the requirement of the term 
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“like annuity contracts” 
in Section 5 (k) as amend- 
ed in 1932. 


“The exemption from in- 
come tax, granted by section 
5 (k) of the Income War Tax 
Act in the case of the in- 
come arising from an an- 
nuity contract entered into 
prior to June 25, 1940, does 
not extend to the monthly 
income received under a life 
insurance endowment policy, 
where the assured, at the end 
of a specified endowment pe- 
riod and subject to the pay- 
ment of a specified number 
of premiums, has the option 
of receiving the commuted 
value of the policy in a lump 
sum upon surrender of the 
policy or monthly income 
payments as stipulated in the 
policy.” 


NOTE: An appeal is 
pending before the Su- 
preme Court of Canada. 


How’s it 
Back Home? 


Send him a real slice of home through 
the USO--one of the 17 major war 
relief agencies that have banded to- 
gether with our own community agen- 
cies this year to bolster morale 


and relieve distress on the battle 
front, among the civilian victims 


of war and here at home. 


Just one 


contribution this year helps all of 


these. 
Wisconsin Legislation 


Further Wisconsin laws 
of 1943 dealing with es- 
tates and _ trusts, not 
previously reported here, 


Make it big. 


Make it now. 


NATIONAL WAR FUND 





include the following: 


Ch. 513: Provides for release in whole or 
in part of a power of appointment. 


Ch. 514: Provides for allowance for min- 
or children out of estate of mother as out 
of estate of an intestate father leaving no 
widow. 


Ch. 359: Permits deposit of uninvested 
trust funds in banking department or an- 
other insured bank in name of trustee and 
provides that such deposits in the same 
bank are entitled to preference on insol- 
vency without necessity of tracing or iden- 
tifying such trust funds. 


Ch. 446: Provides machinery for disposi- 
tion of unclaimed or otherwise undistributed 
funds in hands of executors or trustees. 


Ch. 463: Confers on fiduciaries consider- 
able latitude in cases where an obligor of 
the trust is in the Armed Forces. 


War and Rule Against 
Perpetuities 


The English Chancery Division recently 
had before it a will which provided a be- 
quest to the endowment fund of a church 
on condition that “after the termination 
of the present war with Germany services 
in the German language be held in the said 
church,” with a gift over if the legacy 
failed. It was held that the bequest should 
be construed as a gift of capital to the 
trustees to apply the income to the char- 
itable purposes of the fund, subject to the 
gift over. However, the latter failed as a 
violation of the rule against perpetuities 
since it could not be said with certainty 
that the war would end within 21 years 
and the gift over would not necessarily vest 
within that permissible period under the 
rule. 











Trust Legislation Program 


Trustmen might well note recent legisla- 
tive action in other states with a view to 
considering adoption in their jurisdiction, 
said D. J. Needham, General Counsel, 
American Bankers Association, at the Mid- 
Continent Wartime Trust Conference in 
Chicago last month. Among the subjects 
he cited were the prudent man rule, stock 
transfer, common trust funds, wartime fi- 
duciaries, and principal and income. 

Turning to the national field, in which 
the Association’s Committee on Federal 
Legislation has been active, Mr. Needham 
referred to various tax matters upon which 
Congress has already legislated or it should. 
Regarding the new election to amortize 
premiums or bonds held in a trust account, 
he suggested that the agitation in some quar- 
ters for relief where bonds are sold after 
an appreciation over the purchase at dis- 
count, be postponed until Congress under- 
takes a general overhauling of the tax sys- 
tem. 

Mr. Needham expressed the hope that 
during the year Congress will correct the 
situation resulting from the Stuart case 
(tax to grantor income from trust for 
minor children even though not actually 
used for their support). He also was of 
the opinion that the time for tax-free re- 


lease of powers of appointment will again 


be extended, with a possibility that the 
entire new section of the Revenue Act will 
be repealed. While the Committee on Tax- 
ation was successful in opposing the pro- 
posal to impose the income tax on inherited 
property on the basis of the value at date 
of original acquisition, Mr. Needham ad- 
vised preparedness to combat a renewal of 
the proposal. 

His concluding theme was a plea for 
bank men to take a more active part in 
getting “good government” by “knowing 
your congressmen and senators,” and in 
forestalling “pernicious” trust legislation 
in local legislatures. 


——— (> -- —-- 


Permanent Charity Fund 


The committee of the Permanent Charity 
Fund of which the Boston Safe Deposit & 
Trust Company is trustee, in completing its 
26th year announces $246,770.34 has been 
expended from income for 132 charitable 
organizations as compared with $203,414.29 
during the previous year. The book value 
at the end of the year is $5,690,565.69. 





TRUSTS and ESTATES—November 1943 


STATEMENT OF THE OWNERSHIP, MANAGE- 
MENT, CIRCULATION, ETC., REQUIRED BY THE 
ACTS OF CONGRESS OF AUGUST 24, 1912 
AND MARCH 3, 1933 
Of TRUSTS and ESTATES (Magazine), published 
monthly at New York, N. Y. for October i, 1943. 

State of New York V 
County of New York f** 

Before me, a Notary Public in and for the State 
and county aforesaid, personally appeared Christian 
C. Luhnow, who, having been duly sworn according 
to law, deposes and says that he is the Editor and 
Publisher of the TRUSTS and ESTATES Magazine 
and that the following is, to the best of his knowl- 
edge and belief, a true statement of the ownership, 
management (and if a daily paper, the circulation), 
ete., of the aforesaid publication for the date shown 
in the above caption, required by the Act of August 24 
1912, as amended by the Act of March 3, 1933, em. 
bodied in section 537, Postal Laws and Regulations 
printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, 
editor, managing editor, and business managers are: 

Publisher, Christian C. Luhnow, 50 East 42 Street, 
New York 17, N. Y. Editor, Christian C. Luhnow, 
50 East 42 Street, New York 17, N. Y. Managing 
Editor, None. Business Manager, None. 

2. That the owner is: Fiduciary Publishers, Inc., 50 


East 42 Street, New York 17, N. Y. Christian C. 
Luhnow, Sole Stock Holder. 
3. That the known bondholders, mortgagees, and 


other security holders owning or holding 1 per cent 
or more of total amount of bonds, mortgages, or other 
securities are: None. 

4. That the two paragraphs next above, giving the 
names of the owners, stockholders, and security hold- 
ers, if any, contain not only the list of stockholders 
and security holders as they appear upon the books of 
the company but also, in cases where the stockholder 
or security holder appears upon the books of the com- 
pany as trustee or in any other fiduciary relation, the 
name of the person or corporation for whom such 
trustee is acting, is given; also that the said two 
paragraphs contain statements embracing affiant’s full 
knowledge and belief as to the circumstances and con- 
ditions under which stockholders and security hold- 
ers who do not appear upon the books of the company 
as trustees, hold stock and securities in a capacity 
other than that of a bona fide owner; and this affiant 
has no reason to believe that any other person, associa- 
tion, or corporation has any interest direct or indirect 
in the said stock, bonds or other securities than as so 
stated by him. 

CHRISTIAN C. LUHNOW 

Sworn to and subscribed before me this 28th day 
of September, 1943. 

P. PHILIP LACOVARA 
Attorney & Counsellor at Law, 
50 E. 42nd St., N. Y. C. 
Queens Co. Clerk’s No. 89, Reg. A-157-L-5 
N. Y. Co. Clerk’s No. 7; Reg. A-276-L-5 
My commission expires March 30, 1945 
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Registration of Bonds 
for Security 


The Treasury Department has ruled that 
a trust institution may, notwithstanding 
it accepts demand deposits, purchase war 
savings bonds for purposes of security re- 
quired to be deposited for the protection of 
beneficiaries of trust funds which it ad- 
ministers. 








